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COMPLAINT 


UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT MEEROPOL, : 


Plaintiffs, 3 


-against- 


‘Foci. 2°72 O 


LOUIS NIZER and DOUBLEDAY & COMPANY 
INC., 


Defendants. ’ 


Plaintiffs, MICHAEL MEEROPOL and ROBERT MEEROPOL, A 


by their attorney, MARSHALL PERLIN, allege: 
COUNT T 


1. This action arises under the United States 


Copyright Laws and pursuant to 17 U.S.C. Section 101. This 


Court has jurisdiction of this action pursuant to 23 U.S.C. 
§§ 1331(a) and 1338 (a) and (bd). 


: 2. The plaintiffs, MICIAEL MEEROPOL and ROBERT 


4 MEEROPOL, are citizens of the Commonwealth of Massachusetts. 


The defendant LOUIS NIZER (hereinafter referred to as NIZER) 


is a citizen of the State of New York and has his principal 


place of business in the County, City and Stete of New York. 
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The defendant DOUBLEDAY & COMPANY INC. (hereinafter referred 
te as DOUBLEDAY) is a corporation organized under the laws of 
the State of New York and has its principal place of business 


in 'the County, City and Stete of New York. The matter in 


controversy, exclusive of interest and costs, exceeds the sum 


of Ten Thousand ($10,000.00) Dollars. 

3. Plaintiffs, MICHAEL MEEROPOL and ROBERT MEEROPOL, 
were born under the names of Michael Rosenberg and Robert 
Rosenberg, respectively, and are the natural issue - Julius 
and Ethel Rosenberg.. The plaintiffs‘ natural parents were 
convicted for violating 50 U.S.C. §34, and sentences of death 
were imposed on April 5, 1951 by Irving R. Kaufman, then a 
judge of the United States District Court for the Southern 
District of New York. On June 19, 1953 the sentences were 
carried out and the parents of the plaintiffs were executed 
at the New York State Penitentiary in Ossining, New York. 

4. From July and August of 1950, when Julius and 
Ethel Rosenberg were first arrested, — their execution, 
they engaged in extensive correspondence with each other, 
wets their children, the plaintiffs herein, with their attor- 
ney, Emanuel H. Bloch, and with others to the extent that 
they were able to do so and in light of prison restrictions 


imposed upon them. 


5. Ethel and Julius Rosenberg delivered said corres- 
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pondence to their attorney, Emanuel H. Bloch, to hold and 

secure the same in behalf of themselves and their children, 

the plaintiffs herein. The Rosenbergs thereafter authorized 
and directed that Mr. Bloch turn over certain of this corres- 
pondence to a corporation to be organized by him, which corpora- 
tion was to be empowered and authorized to publish and copy- 
right the aforesaid correspondence and hold the same in trust 
in behalf of the plaintiffs. By the time of their demise, the 
Rosenbergs had turned over all their correspondence to the 


corporation organized by Mr. Bloch for the purposes aforesaid. 


Said corporation was incorporated under the laws of the State 


of New York under the name Jero Publishing Company, Inc. 
(hereinafter referred to as Jero). The stockholders of said 
corporation, pursuant to the direction and ues of the Rosenbergs, 
were to be Emanuel H. Blezh and other persons designated by him, 
who a to hold said stock in trust for the benefit of the 
Rosenberg children, the plaintiffs herein. 

6. On April 6, 1953, Emanuel H. Bloch organized 
Jero with its principal place of business at the offices of 
Emanuel H. Bloch, 401 Broadway, New ey New York. Jero, at 
the request of Ethel and Julius Rosenberg, and with their know- 
ners consent and approval, arranged for the printing, publi- 


cation, distribution and sale of a book made up of certain 
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letters of the Rosenbergs, entitled DEATH HOUSE LETTERS OF 
ETHEL AND JULIUS ROSENBERG. 

7. Between heett 6, 1953 and June 24, 1953, and 
thereafter, Jero complied in all respects with the United 
States Copyright Law and all other laws covering copyright 
and secured the exclusive rights and’ privileges in and to 
the copyright of said book's contents and received from the 
Register Copyrights a certificate of registration dated 


June 24¢/1953 and bearing Registration No. 96637, Class A. 


Attached hereto as Exhibit A is a photostatic copy of said 
certificate of registration. Publication was made with 
eines es strict and full compliance with the United States 
Copyright Law and all other laws governing copyright. 

8. The contents of said book were original and 
were created by Ethel and Julius Rosenberg, citizens of the 


United States. The contents of said book were and are 


copyrightable subject matter under the laws of the United 
States. 

9. Since June 10, 1953, said book had been pub- 
lished by Jero, in behalf of plaintiffs herein, and all 
copies of it made by Jero or under its authority or license 
had been printed, bound and published in strict conformity 


with the provisions of the United States Copyright Law and 


all other laws covering coureight. 
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. 10. An indenture and declaration of trust was 
made, dated August 19, 1953, under the terms of which 
Emanuel H. Bloch was the initial trustee and was thereafter 
joined by Shirley Graham Du Bois, Yuri. Suhl, James Aronson 
and Malcolm Sharp as co-trustees under the aforesaid trust 
instrument. Said trust is known and identified as The 
Rosenberg Children's Trust Fund. (hereinafter referred to as 
Trust Fund). The named beneficiaries of said trust fund 
named therein were tue children of Julius anda Ethel Rosenberg, 
MICHAEL ROSENBERG and ROBERT ROSENBERG, the plaintiffs herein. 
On January 30, 1954, Emanuel H. Bloch died, and he was suc- 


ceeded by Gloria Agrin Josephson as one of the five trustees 


of the aforesaid trust. The Rosenberg -hildren's Trust Fund 


was. the sole stockholder of all of the stock authorized to 
be issued by Jero. 

ae On January 3, 1957, a certificate of dissolu- 
tion was filed by Jero. Said certificate was signed by its 
sole stockholder, the Trust Fund, by all of its tise trustees. 
The certificate of dissolution was issued by the Secretary of 
tate of the State of New York on January 25, 1957. All 
assets of the corporation, including the aforesaid copyright 
and any rights that said corperation had or may have had in 
the letters, correspondence and writings of Julius and Ethel 


Rosenberg were thereby conveyed and assigned to the Trust Fund. 
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12. The Rosenberg Children’s Trust Fund, under its 
teims and by the powers vested with the trustees, was there- 
after terminated, and all of the assets of the Trust Fund 
were given, conveyed and assigned to the plaintiffs herein. 
Since that time, to reflect the above, the Trust Fund and 
Jero have duly assigned, transferred and set over, in writing, 
all copyright interests, including the specific copyright 
referred to hereinabove and any related rights pertaining to 
said copyright, all right, title and interest in and to said 


copyright, and any other copyright interest based thereon, and 


all renewals and extensions thereof that may be secured now 


or in the future, and any and all other rights relating to 


the works encompassed by the said copyright, and any an all 
rights in and to all letters and correspondence of the 
Rosenbergs, and including, but not limited to, any and all 
causes of action theretofore accrued in favor of Jero and 
the Trust Fund for infringement of and damage to the afore- 
said rights and copyrights, to the einintites beacein. and 
constituting and appointing the plaintiffs Niete us lawful 
attorneys-in-fact of the aforesaid assignors with al} powers 
and rights held by them. 

13. MThe plaintiffs herein, at the time of the 
demise of the Rosenbergs, were the sole beneficiaries of 


Julius and Ethel Rosenberg under the Laws of Intestacy of the 


State of New York and their sole surviving heirs. 
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14. Since June 20, 1968, the plaintiffs have been 
and stiil are the sole proprietors of all rights, title and 
interest in and to the copyrighted book entitled DEATH HOUSE 
LETTERS OF ETEEL *"D JULIUS ROSENBERG. The plaintiffs have 
been and are the sole proprietors of all rights, title and 
interest in and to the contents of such book published under 
the title aforesaid, published under the title THE TESTAMENT 
OF ETHEL AND JULIUS ROSENBERG (1954) and pub'ished under 
other titles. 

15. Defendant NIZER wrote a book entitled THE 
IMPLOSION CONSPIRACY and defendant DOUBLEDAY, acting in con- 
cert and conjunction with defendant NIZER, and both of them, 
published, printed, distributed, sold and placed upon the 
market in every state of the United States the aforesaid 
book and included therein material copied frem plaintiffs’ 
copyrighted book and contents and thus have infringed and are 
continuing to infringe upon the copyright of the plaintiffs. 

: ‘16.- A copy of plaintiffs’ copyrighted book is 
attached hereto as Exhibit B, and a copy of defendants’ 
infringing book is attached hereto as Exhibit C. The plain- 


tiffs have notified in writing the defendants NIZER and 


DOUBLEDAY that they have been and are infringing upon the 


copyright of the plaintiffs, and defendants nave nethertheless 
continued to infringe upon the copyright. Attached hereto as 


Exhibit D is the notice to defendant DOUBLEDAY dated May 10, 
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1973, and attached ogee as Exhibit E is the n»tice to defend- 
ant NIZER dated May 10, 1973. 

17. The defcndants herein, prior to the infringement, 
had full know.edge and notice of the existence of »>laintiffs' 
copyright and notwithstanding that fact the defendants wilfully, 
knowingly and maliciously infringed upon the cop, “s of the 
plaintiffs herein, all to the damage of the plaintiffs and to 
the copyright property of the plaintiffs. 

18. From January 1973 and continuously since then, 
defendants NIZER and DOUBLEDAY hé ve eee publishing, selling 
and otherwise marketing the rook entitled THE IMPLOSION 
CONSPIRACY, have been using “ne Geieeyeae material of the 
plaintiffs infringed upon as a means of promoting and selling 
the a.oresaid book, a the deeinaaite NIZER and DOUBLEDAY 
are engaged and have been engaged in gadais trade. practices 
and unfair c~ ‘petition against plaintiffs to plaintiffs’ 


irreparable damage. 


COUNT II 


19. Plaintiffs repeat and reallege each and 


every allegation contained in paragraphs 1 through 18 of 


the complaint with the same ‘force and effect as if fully set 


forth herein. 
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29. The matter in controversy, ueticiad of 
interest and costs, exceeds the pane Ten Thousand ($10,000.00) 
Dollars, and this Court has jurisdiction of this action pursu- 
ant to 28 U.S.C. §§ 1332(a). 

21. Defendant NIZER represents in sie Gin entitled 
THE IMPLOSION CONSPIRACY that he is an experienced trial 
attorney and a legal scholar who has studied and knows each 
and every part of the legal proceedings in which the plain- 
tiffs! parents were defendants and that he has studied all 
of the ve weeeee, judicial proceedings and judicial opinions 
and is authoring the book ina @etailed, factual and objective 
fashion as if he were writing "a critique for a law-review"; 
that in the course of preparing the book, he had acquired 
information from "every person I could find who touched their 
[the Rosenbergs] lives or deaths, as if I were a reporter on 
a Pulitzer-Prize mission”. The defendant NIZER thus holds 
himself out as knowledgeable of events and conversations, not 
reflected in the legal proceedings, about the plaintiffs and 
their parents and the attitudes and feelings of the plaintiffs 
and their parents towards each other, as well as the relation- 
ship of the plaintiffs and their parents with their attorney 
other members of their immediate family and organizations 
and individuals who came to the aid of piaintires and their 


parents. 
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22. The defendant NIZER relates in THE IMPLOSION 
CONSPIRACY purported statements, conversations and events 
involving the plaintiffs, their parents and others, and the 
defendant NIZER purports to set forth in such alleged state- 
‘ments, conv .csations and description of events the motives 
of the plaintiffs* parents in regard to such alleged events, 
conversations and statemer 3 and as they pertained to the 
plaintiffs herein. 

23. In order to deceive the reader and to impress 
the public with the authenticity and credibility of the 
false, fictitious and distorted gestae peeaeniee the plain- 
tiffs and their parents, defendant NIZER used and copied sub- 
stantial portions of the copyrighted material referred to 
hereinabove in Count I herein, and used such copied copyrighted 
material along with the false, fictitious and distorted state- 
ments referred to herein, all to embarrass, humiliate and 
ridicule both the plaintiffs and their parents. 

24. By engaging in. the conduct complained of herein 
in paragraphs 21 to 23, the Setoasante coegut to pass off THE 
IMPLOSION CONSPIRACY as an accurate rendition of the legal 


proceedings, which it is not, all for the purpose of the 


defendants' promoting the sale of TH IMPLOSION CONSPIRACY 


and enhancing the commercial again the defencants would derive . 


by reason thereof. 
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25. Defendant NIZER in THE IMPLOSION CONSPIRACY, 


by malicious use of such false, fictitious and distorted 
statements regarding conversations and events, sought to 
establish falsely, as if it were fact, that the parents of 
the plaintiffs had no true love and affection for the plain- 
tiffs; that the plaintiffs’ parents were prepared to and did 
in fact use and manipulate the plaintiffs in concert with 
others who were supporting the Rosenbergs for various illegal 
and nefarious purposes; that the Rosenbergs were prepared to 
and did in fact desert and reject the plaintiffs and in 
furtherance thereof the Rosenbergs deliberately made themselves 
martyrs and wrongfully permitted themselves to be executed. 
26. Defendant NIZER, in his writing of the afore- 
said book, imparts to the readers thereof that the plaintiffs 


have rejected and disassociated themselves. from their parents, 


the Rosenbergs, and from what they stood for and represented, 


and that contrary to the way of life of their parents, the 
plaintiffs have chosen to live as “normal denne citizens". 
27. The aforesaid statements, conversations and 
events related by the defendant NIZER were false, fictitious, 
inaccurate and distorted, as the defendant NIZER well knew; 
and the defendant NIZER made such false, fictitious and 
distorted statements knowingly and maliciously to the damage 
of the plaintiffs, the invasion of the rights of the plain- 


tiffs, including the right of privacy. Defendant NIZER knew 
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by such actions and conduct on his part that he was projecting 


a false and misleading picture and characterization of the 
Rosenbergs and the plaintiffs. : 

28. “Be reason of the above, the defendants have 
held up the plaintiffs to ridicule and embarrassment and have 
invaded plaintiffs’ privacy and caused injury to the plaintiffs. 
By reason of the above, the plaintiffs are entitled to compen- 
satory damages in the sum of One Million, ($1,000,000.00) Dollars 
for damages suffered as a result of the wereaton and malicious 
conduct of the defendants and ‘punitive damages against the 


defendants in the sum of One Miilion ($1,000,000.00) Dollars. 


COUNT III 


° 


29. Plaintiffs repeat and reallege each and every 
allegation contained in paragraphs 1 through 27 of the complaint 


with the same force and effect as if fully set forth herein. 


30. The plaintiffs, in addition to being the sole 
owners of the copyrighted property referred to hereinabove, 
are also the sole owners of all of the writings and corres- 


pondence of their parents, Ethel and Julius Rosenberg, which 


have not heretofore been published or disseminated. The 
plaintiffs intended and intend to publish and copyright said 
writings of their parents not heretofore published and copy- 


righted and intended and intend to do the same in connection 
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with the itcmnania copyrighted material. 
31. As a result of the conduct cf the dcfendants 
diasihecial of hereinabove, the plaintiffs‘ property, consisting 
of the writings of their parents, Julius and Ethel Rosenberg, 
not heretofore published or copyrighted, have been damaged and 
impaired and by reason thereof plaintiffs have suffered damages 


in the amount of One Million ($1,000,000.00) Dollars. 


WHEREFORE, plaintiffs pray that this Court enter 
orders and judgments granting the chi acine relief: 
COUNT I 

: (1) That defendants, their agents, attorneys and 

employees, and those acting in their behalf and in concert 
with them, be secvtiniics: during the pendency of this action 
and permanently, from infringing said copyrights of plaintiffs 
in any manner and from publishing, selling, marketing or other- 
wise disposing of any copies of the book entitled THE IMPLOSION 
CONSP TRACY; 

(2). That the defendants be Sean ied to deliver up 
to be impounded during the pendency of this sekion all copies 
of said book entitled THE IMPLOSION CONSPIRACY in their 
possession or under their control, and to @etives up for des- 
truction all infringing copies and all plates, moulds and other 
matter for making such infringing copies, until all parts of 


the book containing the copyrighted material and the letters 


Complaint A-14 


of Ethel and Julius Resenberg or any portions thereof and 
reference thereto are removed, and that such pages and portions 
thereof removed from the book be destroyed; . 

(3) . That defendants be required to deliver up 
to be impounded during the pendency of this action all 
promotional and advertising material used by the defendants 
or by others in their behalf in promoting the sale of the 
book THE IMPLOSION CONSPIRACY which contain any references, 
directly or indirectly, to the letters of Ethel and Julius 
Rosenberg, and the aforesaid copyrighted material of the 
plaintiffs; 

(4) That defendants be directed to delete and 
remove from all copies of the book in the process of being 
printed, reproduced or published and all copies heretofore 
printed, reproduced and published all of the copyrighted 
writings of the plaintiffs and any references thereto, and 
that defendants deliver up to be impounded during the pendency 
of this action such deleted and removed pages and portions 
caer: 

(5) That the defendants be required to pay to 
plaintiffs such damages as plaintiffs have sustained in 
consequence of defendants’ infringements of said copyrights 
and said unfair tradé practices and unfair competition, and 


to account for (a) all gains, profits and advantages derived 


by defendants by said trade practices and unfair competition, 
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and (b)- all gains, profits and advantages derived ‘by defend- 
ants by their infringements of plaintiffs' copyright, and 
such damages as to the Court shall appear proper within the 
provisions of the copyright statutes; 
(6) That defendants pay to plaintiffs the cost of 
this action and reasonable attorneys, fees to be allowed to 


the plaintiffs by this Court; 
COUNT ITI 


(1) That judgment be entered in favor of the 
plaintiffs and against the defendants in the sum of One Million 
($1,000,000.00) Doliars for compensatory damages and One Million 


($1,000,000.00) Dollars for punitive damages; 


COUNT III 
(1) That judgment be entered in favor of the 
plaintiffs and against the defendants in the sum of One 


Million ($1,000,000.00) Dollars; 


That plaintiffs have such other and further relief 


as is just in the premises. 


MARSHALL PERLIN 
Attorney for Plaintiffs 
Office & P. O. Address 
36 West 44th Street 

New York, New York 10036 
Tel. (212) 661-1886 
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STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 
& 


MICHAEL MEEROPOL, being duly sworn, deposes and 
says that deponent is one of the, plaintiffs in the within 
action; that deponent has read the foregoing Complaint and 
knows the contents thereof; that the same are true to deponent'‘s 
own knowledge, except as to+*the matters therein stated to be 
alleged on information and belief, and that as to those matters 


deponent believes them to be true. 


MICHAEL MEEROPOL 


before me this 


+ 1973 -MaRsHALL PERLIN 
* BOJARY PUBLIC, STATE OF NEW YORK 
No. 31-8327700 
Qualified in New York County 


Commission Expires March 30, 1974 
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STATE OF NEW YORK 


) 
, CR. 's 
) 


COUNTY OF NEW YORK 


ROBERT MEEROPOL, being duly sworn, deposes and 
says that deponent is one of the plaintiffs in the within 
action; that deponent has read the foregoing Complaint ana 
knows the contents thereof; that the same are true to deponent's 
own knowledge, except as to the matters therein stated to be 
‘alleged on information and belief, and that as to those matters 


deponent believes them to be true. 


ROBERT MEEROPOL : : 


AMARSHALL PERLIN 


ROTARY PUBLIC, STATE OF NEW YORK 
Wa, 31-8327700 
Quathied im Mew York County 


Commiasiom Gapices Match 30, 1974 


to before me this 


day o e, 1973. 


Pace la 


* » 


Vo 


EXHIBIT A A-18 
(Annexed to foregoing Complaint) 


Certificate of Registration 

CERTIFICATE OF REGISTRATION ae | ee 
OF A CLAIM TO COPYRIGHT IN A ROOK PUELISHED _ = 

IN THE UNITED STATES OF AMERICA 


Tus Is To CERTIFY that the statements set forth on this page, 
including the date of publication, have been made part of the 


records of the Copyright, Office. The affidavit states that the Ag i 
book was published on —. na A%.5.4...in the United w+ 
States. In witness whe of the V of the Copyright Office + id 
is hereto affixed. Vie . « > 
LAA. a = 
Register of Copwrichts aa | 


United States of America 


ry VVV vvvv* s 
1. CoryRIGHT CLAIMANT OR CLAIMANTS (Full NAMES and ADDRESSES): 


__Jero Dublishing Company, Inc., a New York corporation, 
c /o Emanuel 4, Floch 401 Broadway, New York City 1 WY. 
2 3 3 


Sen nenacoent ance riaemmanmmananit a a ene - 


9°. Titus or Worx "Death House Letters of Fthel and Julius Rosenberg". 


ee ee ee ee a ES eS ee a 


3. AUTHORS (Includes Editors, Translators, etc.) Full name, pseudonym, if any, and year of birth 
and, if dead, year of death, are requested for cataloging purposes. Citizenship must be given. 


Fthel Rosenberg 


ts) Nee 2 ne Cinenep LU A Sees 
(First) (Middle) (Last) (Give name of country) 
Domicile 354. Hunter Street, Ossining, N.Y. pity _agie Death 2953 
( Address) (Year) 
> r 
(b) Name — gate oer re les MeBeke Be aNerepr . 
: (First) QMiddie) (Last) (Give name of country) 
acs u al + t, bss cin v Oo 
Domicile PR oone unter Street efinins, N.Y. Birth ae Death 1993. 
~ (Address) (Year) 


4, (a) Check one of the following ONLY if your book is: 
CE A revised edition of a previously published hook. 
(D A translation. 
(0 A serial republished in book form with new matter. 
[) United States edition of a book first published abroad on (nate) _..--------------- 
in the English language and registered under Ad Interim No. —..-__-_____________ 
(b) If checked above give title and author of original publication (if different from present 
book). Give brief statement of new matter in this edition. 


eacsececcaccensceneeemenenseaseseonnesnane CeneneseneeetsettSCOeEONDROEESCES- StS! SOCOM SHUT SLSC OT SOCT COLE CCED DESIST DELS SICEELOSO SLES T LAG SS ELLE SELEY CLS 


——— SSE 
| ft 
DATES OF RECEIPT IN COPYRIGHT OFFICE {i 


APPLICATION AND AFFIDAVIT | 
4 
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ee 


6. SEND. CERTIFICATE.,1O: (If refund or other communications 


are to be sent to another a. give his name in space 6.) Se eee 
Two Pies = 

ab Si yee Hi 

JUN 24 

Name = ~ISEo Publi ish nz Company, Inc, | — 
i | 

"ae ace ou ‘ge oA eK 

Address weer enema Y... ee ae iad tics a‘ 

(Netniee ond strcet) i 45i¢& Bis pe oe 


New Yor“ City 13, Pes “ork LenS 


he SRS SSS a SS SS SSS Se 


(City) oe re) (aitted z eee Pees oe | 


S. time 


oe CO eee 


EXHIBIT D 
(Annexed to foregoing Complaint) 


Notice to defendant Doubleday §& Co., Inc. by Marshall Perlin 
MARSHALL PERLIN 
ATTORNEY AT LAW 
36 WEST 44" STREET 
NEW YORK, N.Y. 10036 


— H. FRIEDMAN May 10, 1973 faz) 661-1686 


Doubleday & Company, Inc. 
277 Park Avenue 
New York, N. Y. 


Re: THE IMPLOSION CONSPIRACY 
by Louis Nizer 


Gentlemen: 


I am the attorney for the children of Julius and Ethel 
Rosenberg, Michael and Robert. I write this letter in 
their behalf regarding the above mentioned book printed, 
published, promoted and distributed by you in association 
with its author Louis Nizer. 


My clients are the owners, common law and statutory, of all 
the letters and their contents written by their parents, 
Ethel and Julius Rosenberg while they were incarcerated from 
July 1950 to the time of their execution on June 19, 1953. 
These letters were and are fully protected by duly filed and 
recorded copyright of which both you and Mr. Nizer had and 
have full notice and -knowledge. Ownership and all rights 
flowing from said copyright are vested with my clients as are 
all other interests legal and equitable in and to these 
properties. ‘ 


The letters of Julius and Ethel Rosenberg from which you print 
excerpts and portions are the property of my clients. These 
works have been copyrighted since 1953 and their use and dis- 
position in any form is subject to use only with the written 
consent and approval of my clients. 


As both you and Mr. Nizer know, the letters of the Rosenbergs 
were published under copyright in 1953 in a book entitled 


Death House Letters of Julius and Ethel Rosenberg and in subse- 
quent editions under the title The Testament of Julius and Ethel 


Doubleday & Company, Inc. 
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Rosenberg. Duly authorized editions have been published, 
pursuant to license in other countries throughout the 
world. 


Neither my clients nor their agents, representatives or 
employees have authorized cr permitted you or Mr. Nizer to 
use these letters or any part thereof at any time. The 
unauthorized use of these documents by you and Mr. Nizer 
constitutes an unlawful infringement upon the rights and 
property of my clients which has resulted in grievous harm 
to them as well as the good name of their parents of whom 
they are proud. 


On the acknowledgement page of THE IMPLOSION CONSPIRACY an 
unwarranted attempt is made to give the color of authenticity 
for using the Rosenberg letters by making reference to the 
edition of these letters published in England pursuant to 
license of the copyright owners. Both Mr. Nizer, an attorney 
of claimed expertise in these matters, as well as yourselves 
know that such an “acknowledgement” is no substitute for 
authorization or permission from the copyright owners. 


I note that even on the book jacket specific reference is made 
by you and Mr. Nizer to the letters of Ethel and Julius 
Rosenberg, and you exploit these letters for the selfish mon- 
etary interests of Mr. Nizer and your firm. It has been 

‘ brought to my attention that a very substantial sum of money 
has been expended in promoting this book both prior to and 
since publication, using all media including newspapers, 
magazines, radio and television, and that this promotional 
material in turn uses and makes reference to the letters of 
Ethel and Julius Rosenberg. 


We demand that you immediately cease the printing, publishing, 
and distribution of the above named book. 


Doubleday & Company, Inc. 
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We, further der nd that you do the following: 


a) Cease and desist in the printing, publishing, 
and distributing of any and all copies of the book here in 
the United States or any place in the world until all parts 
of the book containinc the letters of Ethel and Julius 
Rosenberg or any portions thereof are removed, and that such 
pages and portions thereof removed from the book be turned 
over to me in behalf of my clients or otherwise disposed of 
pursuant to our direction. 


b) All copies of the book in the possession of 
your agents, distributors or any other entities or firms 
with whom you have been or are doing business shall be 
directed by you to return all copies of the book so that the 
same can be disposed of as provided for in paragraph(a) above. 


c) Deliver to us forthwith the plates, matrixes or 
other devices used to print the material referred to herein, 
whether contained in the book, book jacket, ads or contained 
or referred to in any other material used in connection with 
the book or its promction. 


dad) Cease to use any promotional and advertising 
material through any media that makes reference directly or 
indirectly to the letters of Ethel and Julius Rosenberg and, 
further that you recall all such material which may have been 
heretofore disseminated and hold the same for dispo  ~ pursuant 
to our instructions and directions. 


e) Permit no further printing, publishing or repro- 
duction of the book until the material we have referred tc 
hereinabove is totally deleted; prior to any. further printing 
or publishing you make available to us for examination a 
corrected deleted copy of the book so that we may insure no 
further infringements on the property rights of my clients 
will-:take place or continue in the fufure. 
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f) Felly account to us forthwith for all copies 
of the book printed or reproduced to date as well as for 
all copies of the book distributed, sold or delivered and 
deliver a full accoun*ing of all proceeds obtained in 
connection with this book. This shall also include all 
agreements and contracts entered into with any parties in 
this or any other country regardiny the use or reproduction 
of the book or its use in any other fashion including film, 
stage and television. This would also include all residuary 
and secondary rights and uses of the book, including paper- 


. back publishing and printing, sale, and distribution. 


g) Both you and Mr. Nizer acknowledge that you 
have no right, title, or interest in the aforesaid literary 
material owned by my clients and that you have no right 
whatsoever to use the same without the express permission of 
my clients, which has not been given. 


h) We demand a written apology from both you and 
Mr. Nizer for the improper use of these letters and your having 
held yourseives out as authorized to use them. We also demand 
that you and Mr. Nizer acknowledge that what you have done 
in incorporatirg such letters in the book and promotional 
material was done without the authority, knowledge, consent 
or approval of my clients, Michael and Robert, the owners 


. thereof. You shall distribute such public apology and acknowl- 


edgement in all the media use@ sy you heretofore in the pro- 
motion of the book. The contents of such opoiogy and acknowl- 
edgement shall first be submitted to us fo: ceview and approval 


for form 2nd contents. 


The conduct on your part ds well as that of Mr. Nizer has been 
grievously wrong and unconscionable. Not only did you unlaw- 
fully use my clients' property and outrageously infringe upon 
the'r rights but, further you improperly used these letters 
both in the book and in various media to promote the sale of 
the bock in an attempt to falsely; establish the book's cred- 
ibility and authenticity. 


Dopbleday & Company, Inc. 
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I will not set forth in detail the numerous false and 
inaccurate statements contained in the book, the studious 
omission of pertinent facts of record, and the false pro- 
jection of what really occurred in the Rosenberg~-Sobell case, 
yet I must ir behalf of my Clients particularly take note of 
the fact that the author falsely purports to speak knowingly 
of my clients‘ parents, their feelings and emotions. He sets 
forth fictional conversation and events involving my clients 
and their parents which give false and misleading impressions 
to the reader. It is in this context that you and Mr. Nizer 
have misused the letters of the Rosenbergs, all to shore up 

' and promote the sale of this shabby piece of work which you 
and the author improperly hold out to be a scholarly legal 
analysis of the case. 


The Rosenberg letters, published after their demise allowed 
the world to know something about these fine persons as 
ref'ected in their correspondence. The letters also served 
to raise money on behalf of the Rosenbergs' children so that 
they would have funds during their minority and for their 
education. 


These letters were never intended to be used for the venal 
purpose of amassing wealth for Mr. Nizer and Doubleday or to 
help disseminate a false picture of what happened in the 
Rosenberg case and hold it out as an accurate account. 


We therefore demand upon receipt of this letter that both you 
and Mr. Nizer communicate with me immediately so that the 
necessary steps can be tak2n in accordance with the demand set 
forth in this communication and to work out such other steps as 
may be “:ecessary to undo, at least in part, some of the great 
harm already done. This is to further advise you in behalf of 
my Clients that they reserve to themselves all other rights and 
remedies that. they may have including resort to the courts for 
any necessary equitable and legal relief. 


Piease be further advised that my clients’ reserve to. themselves 
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all rights and remedies that they may have by reason of 
the invasion of their privacy, the publishing of false 
misleading and inaccurate statements attributed to them 
and their parents and the purported description of events 
involving my clients and their parents which in fact never 
occurred. 


I am delivering Simultaneously herewith a copy of the letter 


to Mr. Nizer. 
truly Li A 


1l Perlin 


MP/br. 
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EXHIBIT E 
(Annexed to foregoing Complaint) 


Notice to defendant Louis Nizer by Marshall Perlin 


MARSHALL PERLIN 
ATTORNEY AT LAW 
36 WEST 44 STREET 
NEW YORK, N.Y. 10036 


MILTON H. FRIEDMAN ‘ (212) 661-1886 


May 10, 1973 


Louis Nizer, Esq. 
477 Madison Avenue 
New York, N. Y. 


Re: THE IMPLOSION CONSPIRACY 
Published by Doubleday and 
Company, Inc. 


Dear Mr. Nizer: 


I am the attorney for the children of Julius and Ethel 
Rosenberg, Michael and Robert. I write this letter in 
their behalf regarding the above mentioned book printed, 
published, promoted and distributed by Doubleday & Company, 
Inc. in association with you as its author. 


My clients are the owners, common law and statutory, ef all 
the letters and their contents written by their parents, 
Ethel and Julius Rosenberg while they were incarcerated 

from July 1950 to the time of their execution on June 19, 
1953. These letters were and are fully protected by duly 
filed and recorded copyright of which you and Doubleday had 
and have full notice and knowledge. Ownership and all rights 
flowing from said copyright are vested with my clients as are 
all other interests legal and equitable in and to these 
properties. 


The letters of Julius and Ethel Rosenberg from which you took 
and used excerpts and portions are the property of my clients. 
These works have been copyrighted since 1953 and their use and 
disposition in any form is subject to use only with the written 
consent and approval of my clients. 


As both you and Doubleday know, the. letters of the Rosenbergs 


\ua 
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Louis Nizer, Esq. 
Page Two 
May 10, 1973 


were published under copyright in 1953 in a book entitled 
Death House Letters of Julius and Ethel Rosenberg and in 
subsequent editions under the title The Testament of Julius 
and Ethel Rosenberg. Duly authorized editions have been 
Published prxsnant to license in other countries throughout 
the world. 


Neither my clients nor their agents, representatives or 
‘employees have authorized or permitted you or Doubledey to 
use these letters or any pa:t thereof at ary time. The 
unauthorized use of these documents by you and Doubleday 
constitutes an unlawful infringement upon the rights and 
property cf my clients which has resulted in grievous harm 
to then as well as the good name of their parents of whom 
they are proud. ' 


On the acknowledgement page of THE IMPLCSION CONSPIRACY an 
unwarranted attempt is made to give the color of authenticity 
for using the Rosenberg letters by making reference to the 
edition of these letters published in England pursuant to 
license of the copyright owners. Both Doubleday and you 

Mr. Nizer know that such an "acknowledgement" is no substitute 
for authoiization cx permission from the copyright owners. 


I note that even on the book jacket specific reference is 
made ty you and Doubleday to the letters of Ethel and Julius 
Rosenberg, and you exploit these letters for your selfish 
monetary interests and that of Doubleday. It has been brought 
to my attention that a very substantial sum of money has been 
expended in promoting this book both prior to and since pub-- 
lication by Doubleday, using all media including newspapers, 
magazines, radio and television, and that this promotional 
material in turn uses and :nakes reference to the letters of 
Ethel and Julius Rosenberg. 


Louis Nizer, Esq. 
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It has been brought to my atterttion that you ix the 

course ol appearances on television and radic have made 
statements which have falsely imported and given the 
impression that you have physical possession of the 
Rosenberg letters and have been authorized to us= them. 

As you well know, you had and have neither posse: sien of 

the letcers nor authority to use them. I ap further advised 
that you have been reading portions of these setters over 
the radio and television and other audiences. Of course, 

you have no right to do so. 1 demand in behalf of my clients 


that you acknowledge that fact and ceuse and desist from 
such action. 


I enclose herewith a copy of a letter z have this date sent 

to your publishers, Doubleday «& Company, inc. [I ;@rticularly 
direct your attention to the demands set forth therstr, 
including, but not limited to those items lettered (2) through 
(h). 


We demand that you as author of the book take any and .\7 ~ 
necessary steps forthwith to see that the demands set for :4 


a 


are complied with on the part of Doubleday as well as yourself. 


We further demand that you, as well as Doubleday account to 

us forthwith for any monies, contractural rignts or interests 
you have received or will receive in connection with the 
writing, publishing and sale of the book and also set forta 

any agreements and contracts entered into by you with any party 
or business entity of any sort with respect to the book in this 
or any other country regarding tne use or reproduction of the 
book or the use of the material therein in any other fashion, 


vines 3 


including film, stage and television use of the material con- 
tained therein. 


The conduct on your part as that of Doubleday has been grievously 


wrong and unconsciecnable. Not only did you unlawfully use my 


Louis Nizer, Esq. 
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clients' property and outrageously infringe upon their 
rights but, further you improperly used these letters 
beth in the book and in various media to promote the sale 
of the book in an attempt to falsely establish the book's 
credibility and authenticity. 


I will not set forth in detail the numerous false and in- 
accurate statements contained in the book, the studious 
omission of pertinent facts of record, and the false pro- 
jection of what really happened in the Rosenberg-Sobell 
case yet I must in behalf of my clients particularly take 
note of the fact that you as the author falsely purport to 
speak knowingly of my clients' parents, their feelings and 
emotions. You set forth fictional conversation and events 
involving my clients and their parents which give false and 
misleading impressions to the reader. It is in this context 
‘hat you and Doubleday have misused the letters of the 
Rosenberys, all to shore up and promote the sale of this 
shabby piece of work which you as the author and Doubleday 
improperly hold out to be a scholarly legal analysis of the 
case. f 

The Rosenberg letters, published after their demise allowed 
the world to know something about these fine persons as 
reflected in their correspondence. ‘The letters also served 
to raise money on behalf of the Rosenbergs' children so that 
they would have funds during their minority and for their 
education. 


I, as an attorney have represented Morton Sobell, a co-defendant 
of the Rosenbergs, since 1955 and hence I was required to 
examine and am personally acquainted in detail with all the 
files and records of the case from its very inception. I was 
thus shocked to read and find that your book contained innum- 
erable inaccuracies in your account and serious omissions of 
legal proceedings which challenge the basic thesis of your 

book, that the Rosenbergs received a fair trial from the courts 


Louis Nizer, Esq. 
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and prosecution and that the facts warranted the convictions. 
These errors along with the distortions and fictitious 
narrations result in a most misleading and deceptive account 
of a case which culminated in an inexcusable departure from 
our concept of fair administration of the crimial law, an 
episode of which the bar will be ashamed for generations to 
come. 


These letters were never intended to be used for the venal 

' purpose of amassing wealth for you anda Doubleday or to help 
disseminate a false picture of what happened in the Rosenberg 
case. 


We therefore demand upon receipt of this letter that both you 
and Dov .eday communicate with me immediately so that the 
necessaiy steps can be taken in accordance with the demands 
set forth in this communication and to work out such other 
steps as may be necessary to undo, at least in part, some of 
the great harm already done. This is to further advise you 
in behalf of my clients that they reserve to themselves all 
other rights and remedies that they may have including resort 
to the courts for any necessary equitable and legal relief. 


Please be further advised that my clients reserve to themselves 
all rights and remedies that they may have by reason of the 
invasion of their privacy, the publishing of false and mislead- 
ing and inaccurate statements attributed to them and their 
parents and the purported description of events involving my 
clients and their parents which in fact never occurred. 


I am delivering simultaneously herewith a copy of this letter 
to Doubleday & Company, Inc. c 
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ANSWER OF DEFENDANT DOUBLEDAY §& COMPANY, INC. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW. YORK 


MICHAEL MEEROPOL and ROBERT MEEROPOL, : 


Plaintiffs, 3 73 Civ. 2720 
HRT 
~against- : 
ANSWER 


LOU’S. NIZER and DOUBLEDAY & COMPANY, 3 
INC., 


Defendants. 


Defendant, Doubleday & Company, Inc. ("Doubleday"), by 
its attorneys, Satterlee & Stephens, for its answer to the com- 
plaint alleges as follows: 

FIRST: Upon information and belief, denies each and 
every allegation contained in paragraph l. 

SECOND: Upon information ard belief, denies each 
and every allegation contained in paxesranh 2, except that it 
alleges that it is without knowledge or information sufficient 
to form a belief as to the truth of the allegations that 
(1) the plaintiffs are citizens of the Commonwealth of 
' Massachusetts, and (2) that defendant, Louis Nizer ("Nizer"), 
is a cicizen of the State of New York and has his principal 
place of business in the County, City and State of New York, 
and except that it admits that Doubleday is a corporation or- 
ganized under the laws of the State of New York and has its 


princinal place of business in Garden City, County of Nassau, 


State of New York. 
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THIRD: Alleges that it is without knowledge or in- 
formation sufficient to form a belief as to the truth of each 
and every allegation contained in paragraph 3, except that it 
admits that Julius and Ethel Rosenberg were convicted of vio- 
“lating 50 U.S.C. §34 and thatsentences of death imposed upon 
them on or about April 5, 1951 by Irving R. Kaufman, then a 
Judge of the United States District Court for the Southern 
District of New York, were carried out at the New York State 
Penitentiary in Ossining, New York, on June 19, 1953. 

FOURTH: Alleges that it is without knowledge or in- 
formation sufficient to form a belief as to the truth of the 
allegations contained in paragraphs 4, 5, and 6. 

FIFTH: Alleges that it is without knowledge or in- 
formation sufficient to form a belief as to the truth of each 
and every allegation contained in paragraph 7, except that it 
admits that Exhibit A annexed to the complaint purports to be 
a true copy cf Registration No. 56637, Class A, issued by the 
Register of Copyrights, and that a copy of a book entitled 
DEATH HOUSE LETTERS Ci’ ETHEL AND JULIUS ROSENBERG was published 
bearing a purported notice of copyright. 

SIXTH: Alleges that it is without knowledge or 
information sufficient to form a belief as to the truth of each 
and every allegation contained in perayzsaphs 8 and 9, except 

. that it denies that the contents of saic book were and are 
copyrightable subject matter under the laws of the United States. 


SEVENTH: Alleges that it is without knowledge or 


information sufficient to form a belief as to the truth of the “ 
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allegations contained in paragraphs 1C and ll, except that it 
admits that on or about January 3, 1957, what purports to be 
a Certificate of Dissolution, signed by five persons allegedly 
on behalf of the Rosenberg Children's Trust Fund, was filed by 
Jero Publishing Company, Inc. with the Secretary of State of 
the State of New York. 

EIGHTH: Alleges that it is without knowledge or 
information sufficient to form a belief as to the truth of each 
and every allegation contained in paragraphs 12, 13, and 14. 

NINTH: Upon information and belief, denies each and 
every allegation contained in paragraph 15, except that it ad- 
mits that defendant Nizer wrote a book entitled THE IMPLOSION 
CONSPIRACY, which book was printed, published, distributed, 
sold, and placed upon the market in various states of the 
United States by the defendant Doubleday and admits that in- 
cluded therein were excerpts from letters which also appear in 
the DEATH HOUSE LETTERS. 

TENTH: Upon information and belief, denies each and 
every allegation contained in paragraph 16, except that it ad- 
mits that Exhibits D and E are true copies of letters addressed 
to defendants Nizer and Doubleday respectively. 

ELEVENTH: Upon information and belief, denies each 
and every allegation contained in paragraph 17. 

TWELFTH: Denies each and every allegation contained 
in paragraph 18, except that it admits that from February, 1973 
and continuously since then defendant Doubleday has been publish- 


ing, selling, and otherwise marketing the book entitled THE 


IMPLOSION CONSPIRACY. 


un A*SS 
THIRTEENTH: With respect to paragraph 19, repeats 


and realleges each and every denial or admission heretofore 
pleaded in answer to paragraphs 1 through 18, inclusive, with 
the same force and effect as if fully set forth herein. 

FOURTEENTH: Upon information and belief, denies each 
and every allegation contained in paragraphs 20, 21, 22, 23, 24, 
25, 26, 2/ and 28, and respectfully refers the Court to THE 
IMPLOSICN CONSPIRACY for the contents thereof. 

FIFTEENTH: With respect to paragraph 29, repeats 
and cealleges each and every denial or admission heretofore 
pleaded in answer to paragraphs 1 through 27, inclusive, with 
the same force and effect as if fully set forth herein. 

SIXTEENTH: Alleges that it is without knowledge or 
information sufficient to form a belief as to the truth of the 
allegations contained in paragraph 30. 

SEVENTEENTH: Upon information and belief, denies 
each and every allegation contained in pesagrant 31. 


ALL AFFIRMATION DEFENSES ARE STATED 
UPON INFORMATION AND BELIEF 


AS AND FOR A FIRST AFFIRMATIVE 
DEFENSE TO COUNTS ONE, TWO 
AND THREE 
EIGHTEENTH: The complaint fails to state a claim © 
upon which relief can be granted. 


AS AND FOR A SECOND AFFIRMATIVE 
DEFENSE TO COUNT ONE 


NINETEENTH: Any utilization by the defendants of 


material from the DEATH HOUSE LETTERS as to which a valid copy- 


right may exist was a fair use thereof. 
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AS AND FOR A THIRD AFFIRMATIVE 
DEFENSE TO COUNT ONE 


TWENTIETH: The plaintiffs lack the requisite stand- 


ing to institute this action. 


AS AND FOR A FOURTH AFFIRMATIVE 
DEFENSE TO COUNT ONE 


TWENTY-FIRST: Consent to the use by the defendants of 
any material which allegedly was the subject of copyright was 
given by or on behalf of the copyright owner. 

AS AND FOR A FIFTH AFFIRMATIVE 
DEFENSE TO COUNT ONE 

TWENTY-SECOND: he »aterial complained of as infringed 
by the defendants or a substantial portion thereof, is in the 
public domain. 

AS AND FOR A SIXTH AFFIRMATIVE 
DEFENSE TO COUNT ONE 

TWENTY-THIRD: Any alleged copyright obtained by the 
plaintiffs' predecessors was abandoned, lost or dedicated by 
virtue of the offering for sale in the United States of an Eng- 
lish language edition containing the alleged copyrighted 
material in violation of the Copyright Law-of the United States. 

AS AND FOR A SEVENTH AFFIRMATIVE 
DEFENSE TO COUNT ONE 


TW2NTY-FOURTH: The plaintiffs are guilty of laches 


and come into Court with unclean hands. 
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AS AND FOR AN EIGHTH AFFIRMATIVE 
DEFENSE TO COUNT TW 
TWENTY-FIFTH: THE IMPLOSION CONSPIRACY was written by 
defendant, Louis Nizer, a famous -rial lawyer of national repu- 


tation, and an author of a number of literary works which, 


generally speaking, have been received with considerable acclaim 


both by literary critics and the reading public. Mr. Nizer's 

MY LIFE IN COURT, THE JURY RETURNS, AN ANALYSIS AND COMMENTARY 
ON THE OFFICIAL WARREN COMMISSION REPORT - as was THE IMPLOSION 
CONSPIRACY - were published by defendant Doubleday. In the 
course of its dealings with defendant Nizer over many years, 
relative to publication of his literary works, defendant Double- 
day formed a high opinion of Mr. Nizer's reliability to gather 

| and state facts correctly, to be fair in the handling of facts 
and to be an author of integrity. 

THE IMPLOSION CONSPIRACY is, upon information and 
belief, a true account of a trial of an indictment handed down 
in the United States District Court for the Southern District 
of New York and the resulting verdict and sentencing of Julius 
and Ethel Rosenberg, charging them with passing to Soviet Russia 
the secrets of the device that triggered the atomic bomb. There 
was, attendant upon the trial, conviction and subsequent execu- 
tion of Julius end Ethel Rosenberg, wistawade press coverage 
of these events and there has beer. ever since, continuing to 
the present time, substantial public interest in the aforesaid 
events. At the time of publication, and at all times thereafter, 


defendant Doubleday believed that all statements of fact con- 


tained in THE IMPLOSION CONSPIRACY were and are true and that r+ 


any comment upon said facts by the author was fair and reason- 


able. In publishing THE IMPLOSION CONSPIRACY, the defendant 
Doubleday conducted itself according to the usual practices then 
and now obtaining in the business of the publication of trade 
books. Defendant Doubleday, in publishing said book, was acting 
within the rights provided to it, as to all cicizens, by the 
First Amendment to the Constitution of the United States. The 
context of tiie beok consisted of matter the publication of which 
falls within the protection of tne First Amendment to the Con- 


st-_tution of the United States. 


WHEREFORE, Doubleday dei.ands judgment dismissing the 
plaintiffs’ complaint herein, together with costs and disburse- 
ments, anc for such other and further relief as may be just 
and proper. : 


Dated: New York, N. Y. 
duly 34, 1973. 


SATTERLEE & STEPHENS 
Attorneys for defendant, 
DOUBLEDAY & -OMPANY, INC. 


By Me ; | 
i Member wf = Firm 
ffice & P. O. Address 


277 Park Avenue 
New York, New York 10017 


Telephone: (212) 826-6200 


ANSWER OF DEFENDANT LOUIS NIZER. 


7] | UNITED STATES DISTRICT COURT 
2 SOUTHERN DISTRICT OF NEW YORK 
| ~ etree er er ere ere ee ee ee ee x 
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: MICHAEL MEERCPOL and ROBERT MEEROPOL, : 73 .Civ.. 2720, 
3 HRT 
Plaintiffs, : 

{ 

; - against - : ANSWER 


LOUIS NIZER and DOUBLEDAY & COMPANY, : 
INC., 


WEDD Om non Dine 4 be Semen 


Defendants. 
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Defendant Louis Nizer by his attorneys, Phillips, 
Nizer, Benjamin, Krim & Ballon, answering the complaint 
herein, states: 

1. Denies each and every allegation contained in 


paragraph 2, except denies knowledge or information 


. 
2+ an ne ammonite Mint te seth Ak RNIN ea AO csdime * o | * 


sufficient to form a belief as to the truth of the allega- 
| tions that the plaintiffs are citizens of the Commonwealth 


«£ Massachusetts and that Doubleday & Company, Inc. is a 


corporation organized under the laws of the State of New 
York, and except admits that Louis Nizer is a resident of 
the State of New York ana has his principal place of 
busine~s in the County, City and State of New York. 


2. Denies knowladge or information sufficient to 


form a belief as to each and every allegation contained in 


\ : 
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paragraph 3, except admits that Julius and Ethel Rosenberg 
were convicted of violating 50 U.S.C. § 34 and that sentences 


of death imposed upon them on or about April 5, 1951 by 


Irving R. Kaufman, then a Judge of the Unitec States 
District Court for the Southern District of New York, were 
carried out at the New York State Penitentiary in Ossining, 
New York on June 19, 1953. 

3. Denies knowledge or information sufficient ‘ 
form a belief as to the truth of the allegations of para- 
raph 4, except admits, upon information and belief, that 
during the period therein indicated, Julius and Ethel 
Rosenberg engaged in correspondence. 

4. Denies knowledge or information sufficient 
to form a belief as o the truth of each and evefy allegation 
contained within paragraphs 5 and 6, except admits tune on 
or about April 6, 1953, Jero Publishing Company, Inc. was 
incorporated under the laws of the State of New York, with 
its principal place of business designated as 401 Broadway, 
New York, N. Y. 

5. Denies each and every allegation contained 
in paragraph 7, except admits. that Exhibit A annexed to the 


complaint is a true copy of Registration No. 96637, Class A, 


_issued by the Register of Copyrights, and that a publication 


entitled Death House Letters of Ethel and Julius Rosenberg 
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was published bearing a purported notice of copyright. 

6. Denies Rasp benen or information sufficient to 
form a belief as to each and every allegation contained in 
paragraphs 8 and 9, except denies that all copies oc: said 
book made by Jero or under its authority or license, have _ 
been printed, bound and published in strict confcrnity with 
the provisions of the United States Copyright Law and all 
other laws governing copyright and further denies that the 
contents of said book were and are copyrightable subject 
matter under the laws of the United States. 

| 7. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations in 
paragraph 10 except admits that on or about January 30, 


1954, Emanuel H. Bloch died. 


8. Denies each and every allegation of paragraph 


il, except admits that on or about January 3, 1957, a 
Certificate of Dissolution, signed by five persons allegedly 
on behalf of the Rosenberg Children's Trust Fund, was filed 
by Jero Publishing Company, Inc. with the Secretary of State 
of the State of New York. 

9. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in jianuee ig, 13 and 14. 


10.. Denies each and every allegation contained in 


ee eer wea’ 
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paragraph 15, except admits that the defendant Louis Nizer 
wrote a book entitled The Tenloeten Conspira-y, which book 
wes printed, published, distributed, sold and placed “pon 
the market in various states of the United States by the 


aefendant Doubleday & Company, Inc. and admits that included 


therein were excer *'; from letters which also appear in the 


Death House Letters. 


11. Denies each and every allegation contained 
within paragraph 16, excerpt admits that a copy of the 
Death House Letters is actached to the Complaint as Exhibit 


B and a copy of The Implosion Conspiracy is attached to the 


Complaint as Exhibit C and that Exhibits D and E are true 


copies of letters to the defendants written on or about the 
dates indicated. 

12. Denies each and every allegation contained 
within paragraph 17. 

13. Denies each and every allegation contained 
within paragraph 18, except admits that from February, 1973 
and continuously since then the defendant Doubleday has been | 
publishing, selling, and otherwise marketing the book. 
entitled The Implosion Conspiracy. 

14. With respect to paragraph 19, repeats and 


realleges the denials, the denials of knowledge or informa- 


tion sufficient to form a belief and admissions set forth 


in paragraphs 1 through 13 hereof. 


15. Admits that the plaintiffs purport «+. i. 


| their action pursuant to the provisions of the statute 
cited in porcgraph 20 
i6. Denies each and every allegation containca 
| in paragraphs 21, 22, 23, 24, 25, 26, 27, and 28, and 


, wespectfully refers the Covrt to The umplosion Conspiracy —-~— 


for the contents thereof. 
1 17. With respect to paragraph 2: repeats ana 


realleges the denials, the denials of know’ edge or informa- 


péaragrapus 1 through 16 hereof. 


18. Denies knowledge or iufor ation sufficient 


to fourm a belief as to the irvth 3f the allegations as 
| 


in paragraph 30. 


19. Denies each ané «very allegation contained in 


tion sufficient to form a belief «nd ud -iss‘ons set forth in 
paragraph 31. 


AS AND FOR A FIRST AFFIRMATIVE 
DEFENSE TO COUNT ONE 


ee ee 


20. Any utilization by the defendants of material 


from the Death House Letters as to which a valid copyright 


may exist was a fair use thereof. 


—— See: 


: 
! 
1 
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AS AND FOR A SECOND AFFIRMATIVE 
DEFENSE TO COUNT ONE 


21. The plaintiffs lack the requisite standing 


to institute this action. 


AS AND FOR A THIRD AFFIRMATIVE 
DEFENSE TO COUNT ONE 


22. Consent to the use by the defendants of any 
material which allegedly was the subject of copyright was 


given by or on behalf of the copyright owner. 


AS AND FOR A FOURTH AFFIRMATIVE 
DEFENSE TO COUNT ONE 


23. The material complained of as infringed by 
the defendants or a substantial portion thereof, is in the 


public domain. 


AS AND FOR A FIFTH AFFIRMATIVE 
DEFENSE TO COUNT ONE 


24. Any alleged copyright obtained by the plain- 
tiffs’ predecessors was abandoned, lost or dedicated by 
virtue of the offering “or sale in the United States of an 
English language edition containing the alleged copyrighted ~ 
material in violation of the Copyright Law of the United 


States. 
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AS AND FOR A SIXTH AFFIRMATIVE 
DEFENSE TO COUNT ONE 


25. The plaintiffs are guilty of laches and come 
into Court with unclean hands. 


AS AND FOR A SEVENTH AFFIRMATIVE 
DEFENSE TO COUNTS ONZE, TWO AND THREE 


26. The Complaint fails to state a claim upon 


which relief can be granted. 


AS AND FOR AN EIGHTH AFFIRMATIVE 
DEFENSF TO COUNT TWO 


27. The Implosion Conspiracy deals with a subject 


of historical significance of which the plaintiffs were a 
part. Any statements contained therein of or concerning the 
plaintiffs are privileged by virtue of the First and 
Fourteenth Amendments to the U. S. Constitution. 


AS AND FOR A NINTH AFFIRMATIVE 
DEFENSE TO COUNT. TWO 


28. Any statements in The Implosion Conspiracy 


of or concerning the plaintiffs consist of facts truly stated 


or comment fairly based thereon. © 


AS AND FOR A TENTH AFFIRMATIVE 
DEFENSE TO COUNT TWO 


29. Defendant, in making any statement of or 


oa 


nt al ca 


concerning the plaintiffs in The Implosion Conspiracy 
reasonably relied upon reliable sources as the bases of his 


statements. 


PHILLIPS, NIZER, BENJAMIN, | 
KRIM & BALLON | 


1y Cecrge Larger 


A Member of the Firm 


ANSWER OF DEFENDANT FAWCETT PUBLICATIONS, INC. 
Bah Nh lh Mi Lon NL Le 


' UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT 
MEEROPOL, 


Plaintiffs, 73 Civ. 2720 (HRT) 


~against- 
ANSWER 
. LOUIS NIZER, DOUBLEDAY & COMPANY, 
i INC. and FAWCETT PUBLICATIONS, INC., 


Defendants. 


Defendant, Fawcett Publicetions, Inc. ("Fawcett"), by 


its attorneys, Satterlee & Stephens, Inc., for its answer to the 


complaint, alleges as follows: 

FIRST: Upon information and belief, denies each and 
; @very allegation contained in paragraph l. 

SECOND: Upon information and belief, denies each and 
i @very allegation contained in paragraph 2, except that it alleges 
: that it is without knowledge or information sufficient to form a 
| belief as to the truth of the allegations (1) that the plaintiffs 
° are citizens of the Commonweelth of Massachusetts, (2) that the 
; defendant, Louis Nizer ("Nizer"), is a citizen of the State of 


: New York and has his principal place of business in the City, 


|. Doubleday & Company, Inc. ("Doubleday"), is a corporation organ- 
! ized under the laws of the State of New York and has its princi- 


, pal place of business in the City, County and State of New York. 


' 

| 

| 

; County and State of New York, and (3) that the defendant, | 
j 

| 

| 


; Paragraph 18, except denies knowledge or information sufficient 


| 
1 
: realleges each and every denial or admission heretofore pleaded 


| 
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THIRD: Alleges that it is without knowledge or infor- 
| mation sufficient to form a belief as to the truth of each and 

i every allegation contained in paragraph 3, except that it admits 
; that Julius and Ethel Rosenberg were convicted of violating 50 

1 U.S.C. §34 and that sentences of death imposed upon them on or 
about April 5, 1951 by Irving Kk. Kaufman, then a Judge of the , 
7 United States District Court for the Southern District of New York, 
| were carried out at the New York State Penitentiary in Ossining, 


| New York, on June 19, 1953. ; 
} 


FOURTH: Alleges that it is without knowledge or infor- 


mation sufficient to form a belief as to the truth of the allega- 
tions contained in paragraphs 4,.5, 6, 7, 8, 7, 16, 13, 12, 13, 
14, 15, and 16. 
FIFTH: Upon information and belief denies each and 
every allegation contained in paragraph 17. 


| SIXTH: Denies each and every allegation contained in 
| 


i to form a belief as to whether from February, 1973 and continu- 
jj; Ously since then defendant Doubleday has been publishing, selling, 


H and ctherwise marketing the book entitled THE IMPLOSION CONSPIRACY. 


SEVENTH: With respect to paragraph 19, repeats and 
{ 
in answer to paragraphs 1 through 18, inclusive, with the same 

| force and effect as if fully set forth herein. 


| 
| EIGHTH: Upon information and belief, denies each and 
| every allegation contained in paragraphs 20, 21, 22, 23, 24, Fe | 


26, 27 and 28, and respectfully refers the Court to THE IMPLOSION 


| CONSPIRACY for the contents thereof. n | 
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NINTH: With respect to paragraph 29, repeats and re- 
alleges each and every denial or admission heretofore pleaded in 
( answer to paragraphs 1 through 27, inclusive, with the same force 


and effect as if fully set forth herein. 


TENTH: Alleges that it is without knowledge or inform- 
: ation sufficient to form a belief as to the truth of the allega- 


| tions contained in paragraph 30. 


ELEVENTH: Upon information and belief, denies each 


i and every allegation sontained in paragraph 31. 


AS AND FOR A FIRST AFFIRMATIVE 
DEFENSE TO COUNTS ONE, TWO AND 
THREE, DEFENDANT FAWCETT ALLEGES 
UPON INFORMATION AND BELIEF 


TWELFTH: The complaint fails to state a claim against 


AS AND FOR A SECOND AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLEGES UPON INFORMATION 
AND BELIEF 


THIRTEENTH: Any utilization by defendant Fawcett of 
; Material from the DEATH HOUSE LETTERS as to which a valid copy- 
right may exist amounted to fair use thereof, 
AS AND FOR A THIRD AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 


FAWCETT ALLEGES UPON INFORMATION 
AND BELIEF 


FOURTEENTH: The plaintiffs lack the requisite standing 
| 
|, to institute this action. 


! 

| 

| 
li Fawcett upon which relief can be granted. 
{ 
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AS AND FOR A FOURTH AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLEGES UPON INFOPMATION 
AND BELIEF oo 


FIFTEENTH: Consent to the use by defendants Nizer and 
Doubleday of any material which allegedly was the subject of 
copyright was given by or on behalf of the copyright owner.. 
- AS AND FOR A FIFTH AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLEGES UPON INFORMATION 
AND BELICF 
SIXTEENTH: The material complained of as infrirged by 
wefendant Fawcett, or a substantial portion thereof, is in the 


public domain. : 


AS AND FOR A SIXTH AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLEGES UPON INFORMATION 
AND BELIEF 


SEVENTEENTH: Any alleged copyright obtained by the 
plaintiffs' predecessors was abandoned, lost or dedicated by 
virtue of the offering for sale in the United States of an 
English language edition containing the alleged copyrighted 
material in violation of the Copyright Law of the United States. 

AS AND FOR A SEVENTH AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLEGES UPON INFORMATION 
AND BELIEF 


EIGHTEENTH: The plaintiffs are guilty of laches and 


come into Court with unclean hands. 


mma 
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AS AND FOR A SECOND AFFIRMATIVE 
| 1 “7SNSE TO COUNT TWO, DEFENDANT 
: FAWCETT ALLEGES UPON INFORMATION 
f AND BELIEF 


| 
| NINETEENTH: THE IMPLOSTON CONSPIRACY was written by | 
: defendant, Lou.s Nizer, a famous trial lawyer of national xreputa- 
tion, and an author of a number of literary works which, generally : 
speaking, have been received with considerable acclaim both by | 
literary c.itics and the reading public. Mr. Nizer's MY LIFE IN | 
COURT, THE JURY RETURNS, AN ANALYSIS AND COMMENTARY ON THE 
| OFFICIAL WARREN COMMISSION REPORT -- as was THE IMPLOSION 


CONSPIRACY -- were published in the hard cover edition by defend~ 


| ant Doubleday and in the paperback form by defendant Fawcett. 


| In the course of its dealings with defendant Doubleday over many 


— 


years, relative to publication in pap “back form of literary 


works which were originally published in hard cover by defendant 


eS aaa SF Oe 


Doubleday, defendant Fawcett has formed a high opinion of defead- 


ant Doubleday's reliability as a pyblisher of the highest stan- 


dards. 
THE IMPLOSION CONSPIRACY is, upon information and 
belief, a true account of a trial of an indictment iianded down 


in the. United States District Court for the —s District 


a a ce 


of New York and the resulting verdict and sentencing of Julius 
and Ethel Rosenberg, charging them with passing tc Soviet Russia 
the secrets of the device that tricgered the atomic boro. There 


| 
| 
haw attendant upon the trial, conviction and subsequent execu- 
om of Julius and Ethel Roser: =rg, world-wide press coverage 


of these events and there has been ever since, continuing to 


the present time, substantial public interest in the aforesaid 
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ii events. At the time of publication, and at all times thereafter, 
; defendant Fawcett wes informed that defendant Doubleday believed 
: that all statements of fact contained in THE IMPLOSION CONSPIRACY 
were and are true and that any comment upen said facts by the 


author was fair and reasonable and, therefore, that in publishing 


; THE IMPLOSION CONSPIRACY in the hard cover edition, the defendant 


Doubleday conducted itself according to the usual practices then 


oa ran nn on na ent Far nen 


and now obtaining in the business of the publication of trade 
books. Based on the above, defendant Fawcett, in publishing the 
paperback edition of said book, was acting within the rights pro- 
| Wade. to it, as to ali citizens, by the First Amendment to the 
Constitution of the United States. The context of the book con- 
sisted of matter the publication of which falls within the pro- 
tection of the First Amendment to the Constitution of the United 


States. 


WHEREFORE, Fawcett demands judgment dismissing the 


| 
! 
: 
; 
| 


i plaintiffs' complaint herein, together with costs and disburse- 


ments, and for such other and further relief as may be just and 


proper. 


| 
| 
| 
| 
| 
|: 
| 
i 
|! 


Dated: New York, N. Y. 
April 10, 1974. 


Attorneys for defendant, 
FAWCETT PUBLICATIONS, INC. 

Office & P. O. Address 

277 Park Avenue 

New York, New York 10017 


Telephone: (212) 826-6200 


PLAINTIFF'S DEMAND FOR JURY TRIAL 


UNITED STATES DISTRICT COURT : 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


MICHATL MEEROPOL and ROBERT MEEROPOL, 


Plaintiffs, 7. Civ. 2726 


{ERT) 
~against- 


DEMAND FOR JURY TRIAL 
LOUIS NIZER, DOUBLEDAY & COMPANY, INC. 
ang FAWCETT PUBLICATIONS, INC., 


Defendants. 


PLEASE TAKE NOTICE that the plaintiffs demand 


trial by jury in this action. 


Date@: New York, New York 


April 20, 1974 


Marshall Perlin 


Attorney for Plaintiffs 
36 West 44th Street 

New York, New York 10036 
(212) 661-1886 


CLERK a 
United States District Court 
Southern District of New York 
United States Court House 
Foley Square 

New York, New York 


PHILLIPS, NIZER, BENJAMIN, 
KRIM & BALLON 
Attorneys for Defendant Louis Nizer 
40 West 57th Street 
New York, New York 10019 


SATTERLEE & STEPHENS 

Attorneys for Defendants 
Doubleday & Company, Inc. and 
Fawcett Publications, Inc. 

277 Park Avenue 

New York, New York 10017 


PLAINTIFF'S NOTICE 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 
MICHAEL MEEROPOL and ROBERT i€ EROPOL, 
Plaintiffs, 
73 Civ. 2720 
~against- (ERT) 


LOUIS NIZER, DOUBLEDAY & COMPANY, INC. 
and FAWCETT PUBLICATIONS, INC., 


Defendants. 


SIRS 3 


PLEASE TAKE NOTICE that the plaintiffs having 
this day Gemanded a trial by jury, have reserved to 
themselves the right to move against or respond to the 
pleading denominated answer by Fawcett Publications, Inc. 


Gated April 10, 1974. 


Dated: New York, New York 
April 20, 1974 


ake 


Marshall Perlin 


Attorney for Plaintiffs 
36 West 44th Street 

New York, New York 10036 
(212) 661-1886 


CLERK 

United States District Court 
Southern District of New York 
United States Court House 
Foley Square 

Sew York, New York 


PHELLIPS, NIZER, BENJAMIN, 
KRIM & BALLON 
Attorneys for Defendant Louis Nizer 
40 West 57th Street 
New York, New York 10019 


SATERLEE & STEPHENS 

Attorneys for Defendants 
Doubleday & Company, Inc. and 
Fawcett Publications, Inc. 

277 Park Avenue 

New York, New York 10017 


SUPPLEMENTAL COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT MEEROPOL, 
Plaintiffs, 
SUPPLEMENTAL COMPLAINT 
-against- 
i. NIZER, DOUBLEDAY & COMPANY, 73 Civ. 2720 
INC., and FAWCETT PUBLICATIONS, (HRT) 


Defendants. 


Plaintiffs MICHAEL MEEROPOL, also known as MICHAEL ALLEN 


| ROSENBERG, and ROBERT MEEROPOL, also known as ROBERT HARRY 


ROSENBERG, by their attorneys, allege: 
COUNT I 


l. This action arises under the United States Copyright 


Laws and pursuant to 17 U.S.C. Section 101. This Court has 


jurisdiction of this action pursuant to 28 U.S.C. §§ 1331 (a) 
and 1338(a) and (b). 


2. The plaintiffs, MICHAEL MEEROPOL and ROBERT MEEROPOL, 


\ 


‘bees State of New York and has his principal place of business in 
| 
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r) 


the County, City and State of New York. The défendant DOUBLEDAY. 


| 

| 

I 

le COMPANY, INC. (hereinafter referred to as DOUBLEDAY) is a 

| 

| 

corporation organized under the laws of the Svate of New York 
| 


a Delaware corporation with its principal office and place of 


business in Greenwich, Connecticut and upon information and 


1 
State of New York. “The defendant FAWCETT PUBLICATIONS, INC. is 


belief authorized to do business in the State of New York, with 


offices in the County, City and State of New York. The matter 


in controversy, exclusive of interest and costs, exceeds the | 
sum of Ten Thousand ($10,000.90) Dollars. | 
3. Plainciffs,MICHAEL MEEROPOL and ROBERT MEEROPOL, 


and has its principal place of business in the Caunty, City and 
9 
{ 

Robert Harry Rosenberg, respectively, and are the natural 


issues of Julius andé Ethel Rosenberg and the sole heirs and 


were born under the names of Michael Allen Rosenberg and | 
| 
| 
! 
; | 
legatees under the last Wills and Testaments of Julius and { 


Ethel Rosenberg. The plaintiffs' natural parents were con- 


victed for violating 50 U.S.C. § 34, and sentences of death were 


imposed on April 5, 1951 by Irving R. Kaufman, then a judge 
of the United States District Court for the Southern District 


of New York. On June 19, 1953 the sentences were carried out 


4 
| and the parents of the plaintiffs were executed at the New York 


; State Penitentiary in Ossining, New York. 


| 4. At all times each of the plaintiffs was and is a 
| 


private individual both under the names of "Rosenberg" and 
"Meeropol”". The  »laintiffs from the time of their parents' 


arrest were kept secluded and protected and were never made 


public figures by their parents or those in whose care they 


were placed. In or about the early part of 1954 the plaintiffs 


were placed in the custody of their future adoptive parents, 


ABEL MEEROPOL and ANN MEEROPOL and thereafter assumed the 
name of their adoptive parents and continued to remain orivete: 
individuals. Shortly after the execution of plaintiff's 
parents, solely by reason of third parties seeking to inter- 
fere and while they were in the custody of the Meeropols, the 
identity of the plaintiffs under the nemes "Meeropol" and 
"Rosenberg" was, not at plaintiffs' or the Meeropols' initia- 
tive, reported in the media. 

5. From July and August of 1950 when Julius and 
Ethel Rosenberg were first arrested, until their execution, 
they engaged in extensive correspondence with each other, with 
their children, the plaintiffs herein, with their attorney, 
Emanuel H. Bloch, and with others to the extent that they were 
able to do so and in light of prison restrictions imposed upon 
them. 

6. Ethel and Julius Rosenberg delivered said cor- 
respondence to their attorney, Emanuel H. Bloch, to hold and 


secure the same in behalf of themselves and their children, 
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the plaintiffs herein. The Rosenbergs thereafter authorized 
and direci wv: that Mr. Bloch turn over certain of this cor- 
respondence to a corporation to be organized by him, which 
corporation was to be empowered and authorized to publish 

and copyright the aforesaid correspondence and hold the same 

in trust in behalf of the plaintiffs. By the time of their 
Gemise, the Rosenbergs had turned over all their correspondence 
to the corporation organized by Mr. Bloch for the purposes 


aforesaid. Said corporation was incorporated under the laws 


of the State of New York under the name Jero Publishing Company, 
Inc. (hereinafter JERO). The stockholders of said corporation, 
pursuant to the direction and wish of the Rosenbergs were to 
be Emanuel H. Bloch and other persons -~gnated by hin, 
who were to hold said stock in trust for the benefit of the 
Rosenberg children. 

7. On April 6, 1953, Emanuel H. Bloch organized 
Jero with its principal place of business at the offices 
of Emanuel H. Bloch, 401 Broadway, New York, New York. Jero, 
at the request of Ethel and Julius Rosenberg and with their 
knowledge, consent and approval, arranged for the printing, 
publication, distribution and sale of a book made up of cer- 
tain letters of the Rosenbergs, entitled DEATH HOUSE LETTERS 


OF ETHEL AND JULIUS ROSENBERG. 


8. Jero complied in all respects with the United 


| 
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States Copyright Law and all other laws covering copyright 
and secured the exclusive rights and privileges in and to the 
copyright of said book's contents and received from the Register 
of Copyrights a certificate of registration dated June 24, 1953 
and bearing Registration No. 96637, Class A. Attached hereto 
as Exhibit A is a photostatic copy of said certificate of 
registration. Publication was made at all times with proper 
copyright notice in strict and full compliance with the United 
States Copyright Law and all other laws governing copyright 
pertaining thereto. 

9. The contents of said book were original and were 
created by Ethel and Julius Rosenberg, citizens of the United 
States. The contents of said heals were and are copyrightable 
subject matter under the laws of the United States. Said let- 
ters are of high literary quality and uniqueness. 

10. Since June 10, 1953, said book had been published 
by Jero and all copies of it made by Jero or under its authority 
or license had been printec, bound and published in strict con- 
formity with the provisions of the United States Copyright Law 
and all other laws covering copyright. Jero licensed certain 
other publishers in countries throughout the world to publish 
some or all of the contents of the said book DEATH HOUSE LETTERS 
OF ETHEL AND JULIUS ROSENBERG. Jero published subsequent edi- 


tions of said book under the same title end such book with 
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addenda under the title of THE TESTAMENT OF ETHEL AND JULIUS 


ROSENBERG, with proper copyright notices affixed thereto. 


11. On August 19, 1953, a written trust was established 


under the terms of which Emanuel H. Bloch was the initial 
trustee and was thereafter joined by Shirley Graham, also 
known as Shirley Graham Du Bois, Yuri Suhl, James Aronson and 
Malcolm Sharp as co-trustees under the aforesaid trust instru- 
ment. Said trust is known and identified as The Rosenberg 
Children's Trust Fund (hereinafter TRUST FUND). The named 
beneficiaries of said trust fund were the children of Julius 
and Ethel Rosenberg, MICHAEL ALLEN ROSENBERG and ROBERT HARRY 
ROSENBERG, the plaintiffs herein. Emanuel H. Bloch died on 
January 30, 1954 and Gloria Agrin, also known as Gloria 
Josephson, succeeded him as a successor trustee of the 


Trust Fund. The Trust Fund was the sole stockholder of Jero. 


12. On January 3, 1957, a certificate of dissolution 
was filed by Jero. Said certificate was signed by its sole 
stockholder, the Trust Fund, by all of its five trustees. The 
certificate of dissolution was issued by the Secretary of State 
of the State of New York on January 25, 1957. All assets of the 
corporation, including the aforesaid copyright and any rights 
that said corporation had or may have had in the letters, cor- 


respondence and writings of Julius and Ethel Rosenberg were 


thereby conveyed and assigned to the Trust Fund. 
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13. The Trust Fund, under its terms and by the powers 
vested with the trustees, was terminated on June 20, 1968 and 
all of the assets of the Trust Fund were given, conveyed and 
assigned to the plaintiffs herein. Since that time, to reflect 
the above, the Trust Fund and Jero have duly assigned, trans- 

ferred and set over, in writing, all copyright interests, 

including the specific copyright referred to hereinabove and 
| any related rights pertaining to said copyright, all right, 
title and interest in and to said copyright, and any other copy- 
right interest based thereon, and all renewals and extensions 
| thereof that may be secured now or in the future, and any anc 
| all other rights relating to the works encompassed by the- 


said copyright, and any and all rights in and to all letters 


| 
i and correspondence of the Rosenbergs, and including, but not 


limited to, any and all causes of action theretofore accrued 
in favor of Jero and the Trust Fund for infringement of and 
|| damages to the aforesaid rights and copyrights, to the plain- 
| tiffs herein, and constituting and appointing the plaintiffs 
herein as lawful attorneys-in-fact of the aforesaid assignors 
vith all powers and rights held by them. Said assignment is 
recorded under date of September 9, 1973 in Volume 1489 of the 
Copyright Register at p»ges 342-348, 349-355 and 356-362. 

14. Since June 20, 1968. the plaintiffs have been 


and still are the sole proprietors of all right, title and 


LETTERS OF ETHEL AND JULIUS ROSENBERG. The plaintiffs have | 


interest in and to the copyrighted book entitled DEATH HOUSE 
been and are the sole proprietors of all right, title and 


: interest in a: to the contents of such book published under 


the title aforesaid, published under the title THE TESTAMENT 


| OF ETHEL AND JULIUS ROSENBERG (1954) and published under other | 
| titles. ! 
: 15. Defendant Nizer wrote a book entitled THE IMPLOSION 
| CONSPIRACY, and defendants Doubleday and Nizer, acting in con- ! 
cert and pursuant to agreement, published, printed, distributed, 
! sold and placed upon the market in every state of the United 

: States, and upon information and belief, throughout the «> ld, 

} the aforesaid book, and included therein material from plain- 

i tiffs' copyrighted book and contents and thus have infringed 

; Upon the copyright of the plaintiffs. 


F -5. Some time in or about April 1973, defendants 


| Nizer, Doubleday and Fawcett entered. into a contract for the 


| publication of THE IMPLOSION CONSPIRACY in paperback form in 
i every state of the United States, and upon information and be- 
lief, throughout the world, said paperback to contain the 


complete text of the hard-cover edition of THE IMPLOSION 


CONSPIRACY thereby to contain all the material copied and 


wrongfully appropriated by said defendants from plaintiffs 


as aforesaid. 
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17. A copy of plaintiffs’ copyrighted book is 
attached hereto as Exhibit B, and a copy of defendants 


Nizer and Doubleday's hard-cover edition of the infringing 


notified in writing the defendants Nizer and Doubleday that 
they have been ané are infringing upon the copyright of the 


plaintiffs, and defendants have nevertheless continued to 


aetinesieeeetiiommemsedimee ne es 


infringe upon the copyright. Attached hereto as Exhibit D 


is the notice to defendant Doubleday dated May 10, 1973, and 


| 
book is attached hereto as Exhibit c. The plaintiffs have 
| attached hereto as Exhibit E is the notice to Gefendant Nizer 


dated May 10, 1973. 


| 18. The letters dated May 10, 1973 to defendants 

, Doubleday and Niz.r and the contents thereof and the claim 

: of the plaintiffs herein were given co-defendant Fawcett 
| after the delivery of the aforesaid letters to defendants ! 
| Doubleday and Nizer. 
19, From January 1973 and continuously since then, 
defendants Nizer and Doubleday have been publishing, selling 
| and otherwise marketing the book entitled THE IMPLOSION CON- , 
| SPIRACY and have been using the copyrighted material of the 

| plaintiffs infringed upon as a means of promoting and selling 

1 the book, and have been disseminating the aforesaid copyrighted 


| material and holding themselves out as owners and possessors 


Of the aforesaid copyrighted material and the letters of 
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plaintiffs’ parents, although defendants Nizer and Doukleday 
knew that they neither controlled, possessed nor had any 
authority to use in THE IMPLOSION CONSPIRACY or in any othes 
form the aforesaid copy: ‘ted material. 

20. After publication of THE IMPLOSION CONSPIRACY 
on February 9, 1973, the pi intifés in June 1973 institutee 
an action in the United States District Court for the Southern 
District of New York against the said defendants Nizer and 

*“ Doubleday seeking, inter alia, temporary and permanent in- 
ginchive relief and damages. 

21. Thereafter, on cz abort December 7, 1973, plain- 
tiffs became aware that Nizer and Doubleday, or both, had 
entered into an agreement or arrangement with the defendant 
Fawcett herein, which provided, inter alia, for publication 
and distribution by Fawcett of a paperback edition of THE 
IMPLOSION CONSPIRACY. 


22. On December 7, 1973, the plaintiffs wrote to 


the defendant Fawcett by certified mail, return receipt requested, 


requesting that it cease and deetat from the printing, publica- 
tion or distribution of the contemplated paperback edition of 
THE IMPLOSION CONSPIRACY. A copy of that communication is 
attached hereto as Exhibit F. 

23. Fawcett had not, prior to the date of this 


complaint replied to said communication dated December 7, 1973 
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and had failed to apprise the plaintiffs of its intentions with 
respect to the publication and distribution of a paperback 
edition of THE IMPLOSION CONSPIRACY although fully informed of 
the plaintiffs' clwims that publication and distribution of 
such an edition would infringe upon plaintiffs' copyright. 

24. Fawcett with the knowledge, approval, consent 
and aid of Nizer and Doubleday caused advertisements to be 
inserted in trade publications such as Publishers Weekly and 
elsewhere announcing publication of the paperback edition of 

THE IMPLOSION CONSPIRACY by Louis Nizer for some time in 
March 1974 in a first printing of 800,000 copies, and threatened | 
to sell and market such edition throughout the United States 
and throughout the world. 

25. By reason of the threatened wrongful acts of the 
defendant Fawcett individually and -in concert with defendants 
Doubleday and Nizer, the plaintiffs instituted a.: section in the 
United States District Court for the District of Connecticut, 
bearing Docket #B-74-73 against defendant Fawcett on or about 
March 6, 1974 which complaint was amended on March 19, 1974, 
wherein a timely demand for a jury trial was duly made by the 
plaintiffs herein. Said demand is repeated and incorporated 


in this action 


26. Prior to the publication by Fawcett of the paper- 


back edition of THE IMPLOSION CONSPIRACY late in February 1974, 
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Fawcett had notice and knowledge of all of the contents of the 


pleadings and the papers submitted by the plaintiffs in this 


action instituted on June 19, 1973. Each of the defendants’ 


Doubleday, Fawcett and Nizer had knowledge and notice of the 
existence of plaintiffs' copyright and the claims of the 
plaintiffs with respect thereto. Notwithstanding such notice 
and knowledge, all of the defendants individually and in con- 
cert, wilfully, knowingly, wrongfully and maliciously pub- 
lished said paperback edition in February 1974 and commenced 
to makret, sell and distribute ie great quantities through- 
out the United States and throughout the world, thereby wil- 
fully, knowingly and maliciously infringing upon plaintiffs' 
copyright property. A deans of the defendant Fawcett's paper- 
back edition of the book THE IMPLOSION CONS PIRACY is attached 
hereto as Exhibit G. 

27. <All of detendacts acting individually and in 
concert with each other and having full notice and knowledge 
of plaintiffs' claim prior to the publication of tt’. naperback 
edition of THE IMPLOSION CONSPIRACY which contains the com- 
plete text of the original hard-cover edition published by 
Doubleday, made no attempt to obtain permission from the 
plaintiffs to publish, in whole or in part, any of the copy- 


righted letters although they were aware of plaintiffs' owner- 


ship of the statutory copyright.to such letters and plain- 
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tiffs' claim by reason of the public copyright notice since 
June 1953 and specific notice given by ieesnecbes to all 
the defendants since May 1973. 

28. Doubleday and Nizer, prior to the printing, 


publication, distribution and sale of the hard-cover edition 


of THE IMPLOSION CONSPIRACY, and Doubleday, Fawcett and 
Nizer, prior to the printing, publication, sale and distribu- 
tion of the aforesaid paperback edition of THE IMPLOSION 
CONSPIRACY made no attempt to investigate or engage in any 
research on the copyright ownership of the Rosenberg letters 
infringed upon. The defendants printed, published, distributed 
and sold said books even though they. had been advised prior to 
the publication of the aforesaid hard-cover edition of the book 
and prior to the printinc, publication, distribution and sale 
of the paperback edition of the book, of plaintiffs' rights and 
ownership of the copyright. 

29. The weavers book THE IMPLOSION CONS PIRACY is not 
a scholarly or accurate work nor is the same a truthful care- 
Ful, honest or accurate work reflecting what transpired in the 
Rosenberg-Sobell case in and out of the courts and of the 
events that occurred, and the plaintiffs' copyright property 
is so used in a false, inaccurate and distorted context as to 
alter the meaning and import of the copyrighted writings. 


30. The wrongful and unlawful use and appropriation 


of such copyrighted letters and portions thereof was done 
knowingly by each and all of the defendants, recklessly and in 
wanton disregard of plaintiffs' property rights, and the 
defendants so maliciously used and infringed upon the afore- 

said copyrighted material as to damage and adversely affect 
plaintiffs' exclusive rights in the aforesaid copyright material. 


The defendants and each of them have wrongfully exploited, and 


sought to exploit and misuse, the copyrighted material in a 


work the defendants knew to contain false, inaccurate and 
distorted and fictitious writings, all to the damage of 
plaintiffs' property. 

31. As a result of the acts complained of hereinabove, : 
defendants and each of them, individually and in concert with 
each other, have been wrongfully using the copyrighted material 
of the plaintiffs and have engaged in unfair trade practices, 
unfair competition and other frauds and deceits, all to the 


injury of plaintiffs' copyrighted material. 


COUNT II 


32. Plaintiffs repeat and reallege each and every 
allegation contained in Paragraphs 1 through 31 of the 
Complaint with the same force and effect as if fully set forth 
herein. 


33. The matter in controversy exclusive of interest 


on ee eee es, meee ‘tl en: Sa ceca sh om te 
SO 


———————————— 


| 
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and costs exceeds Ten Thousand ($10,000.00) Dollars, and this 
Court has jurisdiction of this action pursuant to 28 U.8.¢c. 

§ 1332(a). 

34. In THE IMPLOSION CONSPIRACY, Nizer represents 
that as a legal scholar he has studied and knows each and 
every part of the case in which plaintiffs' parents were 
involved; that he studied all of the legal proceedings and 
accurately sets them forth in the book in a detailed, factual 


and objective fashion, using the same standards one would use 


as "a critique for a law review"; that in addition to engaging . 


in such research of the legal aspects of the case he had 
personally acquired information from “every person I weute 
find who touched their [the Rosenbergs'] lives or deaths, as 
if I were a reporter on a Pulitzer Prize mission". Nizer held 
and holds himself out as having knowledge of all the evmts and 
conversations not reflected in legal proceedings or records, 
about the plaintiffs themselves and their parents, and the 
attitudes and feelings of the plaintiffs and their parents 
towards each other, as well as the relationship of the plain- 
tiffs and their parents with their parents' attorney, members 
of their immediate family, and organizations and individuals 


who came to the aid of plaintiffs and their parents. 


' 
1 
‘ 
‘ 
; 
' 


35. Nizer relates in THE IMPLOSION CONSPIRACY purported 


statements, conversations and events involving the plaintiffs, 
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their parents and others. Nizer purports to set forth in such 
alleged statements, conversations and descriptions of events 
the motives of the plaintiffs' parents in regard to such al- 
leged events, conversations and statements and as they per- 
tained to the plaintiffs herein, and the plaintiffs’ reactions 
thereto. 

36. Nizer writings in THE IMPLOSION CONSPIRACY are 
false, fictitious and distorted.regarding the plaintiffs 
themselves and in relation to their parents and family, and 
other individuals, and in so writing “ee created a false, 
fictitious and distorted portrayal of the plaintiffs. Nizer 
by false, fictitious and distorted writings of conversations 
and events involving the plaintiffs cast the plaintiffs 
dgdividually and in their relationship with their parents and 
others in a false, misleading and deceptive light. Nizer 
sought by these false, distorted and fictitious writings to 
establish falsely in the minds of readers of the book that the 
parents of the plaintiffs had no true love or affection for 
the plaintiffs; that the plaintiffs' parents were prepared to 
and did in fact use and manipulate the plaintiffs, in concert 
with others, for various illegal and nefarious purposes; that 
the Rosenbergs were prepared to and did in fact desert and 


reject the plaintiffs, and in furtherance thereof the Rosen- 


bergs deliberately made themselves martyrs and wrongfully per- 


ce cceen weniieenmenne ettitaet 0: <tinitaincatiit se:<taiim are otty an -seaee saws 6 enteemmtenginn tet 8 
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mitted themselves to be executed. By these false, distorted 
and fictitious writings the defendant Nizer sought to establish 
in the mind of the reader that the plaintiffs believed Nizer's 
description of their parents and that the plaintiffs rejected 
and disassociated themselves from their parents and their 
parents' beliefs and that, freed of their parents by the execu- 
tion they chose a contrary way of life from that of their 
parents. 

37. In said hard-cover and paperback editions of 
the book, defendants, in order to deceive the reader and 
impress the public with the pcuennients and credibility of 
the above described writings and to euieaay impress the 


reader with the accuracy of the aforesaid book and its entire 


contents, used, copied and excerpted substantial portions of the 


copyrighted material hereinbefore referred to and used such 


copyright material along with false, fictitious and distorted 
writings in such a manner as to alter the meaning and import 
of the copyright material, by chronologically misplacing the 
correspondence in the text of the book, interlarding such 
false, fictitious and distorted writings so as to alter and 
destroy the correspondence and their import and cast a false 
light upon the plaintiffs. Doubleday, Fawcett and Nizer knew 
of the false, fictitious and distorted writings about the 


plaintiffs as referred to above, and each and all of the 


Sires sania saci sn mga eons‘ sling cabin sis elo 8. sak 
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defendants knew prior to the printing, distribution and sale 

of the book in hard cover and paperback edition that such writ- 
ings were false and malicious; that such writings were in reck- 
less disregard of the truth; that such writings falsely por- 
trayed and described the plaintiffs and cast them in a false 
light and were written in wanton and reckless disregard of 
plaintiffs’ rights. 

38. Each and all of the defendants were advised of 


the false, fictitious and distorted writings and they had full 


‘notice and knowledge thereof, but nevertheless persisted in the 


printing, publication, distribution and sale of the book after 
such notice and knowledge as well as after the claims of the 
plaintiffs were brought to their attention, and wilfully failed 
and refused to correct such false, fictitious and distorted 
writings. 

39. The defendants, in writing, printing, publishing, 


distributing and selling the aforesaid book did so maliciously, 


in bad faith and recklessly and wantonly disregarded and in- 
jured the plaintifés' rights, including the right of privacy. 

40. Notwithstanding the public attention focused on 
the Rosenberg-Sobell case from the time of plaintiffs' 


arrest, in 1950 when the plaintiffs were infants 3 and 7 years 


parents’ 


of age, to the date of their parents’ execution in June 1953 
’ 


the plaintiffs were shielded by their parents and custodians 


from public notoriety and protected from public scrutiny. 
Neither plaintiffs nor their custodians permitted plaintiffs 
to be thrust into the vortex of their parents' case; nor did 
the plaintiffs voluntarily engage the public's attention to 
themselves. From the moment of plaintiffs' parents' execution 


(plaintiffs then 6 and 10 years of age), their custodians 


actively took further steps to immunize plaintiffs frcm public 
scrutiny and attention and from public identification and 
public association with their natural parents. The plaintiffs 
thus led their lives up to the time of the publication of 
defendants’ book in 1973. 

41. The defendants’ unlawful assault upon plaintiffs’ 
privacy, upon their private lives, the holding of plaintiffs 
up to ridicule, embarrassment, shame and pity, and casting 
the plaintiffs in a false light as described in this complaint 
forced and compelled plaintiffs to respond publicly to defend 
tnceiz good name, honor and reputation as well as that of their 
present families. 

42. The defendants and each of them knew that the 


plaintiffs were private individuals who lived a private, non- 


public life. Notwithstanding that fact, the defendants and 


each of them knowingly printed, published, distributed and 
sold the aforesaid books containing false, fictitious and dis- 


torted writings about the plaintiffs as to their most personal 


and intimate affairs and feelings, attitudes and activities, 
with full knowledge of the falsity of the writings and in 
reckless disregard of the truth and with the malicious intent 
of wantonly and recklessly disregarding the rights of the 
plaintiffs, all causing the plaintiffs damage. 

43. By reason of the foregoing, the writing of offen- 
sive and untrue statements about the plaintiffs, the plaintiffs 
have been held up to ridicule, embarrassment and humiliation; 
injury has been caused to them and their immediate family and 
to their capacity to function as citizens in their present and 
future employment and professional activities and in their 
relationship to others now and in the future, all to the great 
damage of the plaintiffs; and the same constitutes a malicious 
and wrongful invasion of plaintiffs' privacy and their right 
‘to be left alone. 

44. The defendants and each and every one of them 
wilfully and knowingly failed to investigate the truth or 
falsity of the writings and made no reasonable search for 
information even though such information was available to them. 

45. The defendants and each of them knew that the 
writings in the books aforesaid extracted writings from other 
sources which the defendants knew to be faise and fictitious. 

46. Each and every one of the defendants knowingly, 


wilfully and maliciously engaged in the acts complained of to 
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| the injury of the pl stiffs, with full knowledge of the false, 


Gistorted and fictitious nature of the writings, and that such 


la writing was a deceit practiced upon the plaintiffs and the 


|public at large so as to enhance the commercial gains of the 


defendants at the cost and injury to the plaintiffs. 
47. All of the Sdtendents knew that the writing com- 
| plained of projected a false and misleading picture and portrayal 
of the plaintiffs individually and in their relation with their 
‘amines and incorporated in the text of the aforesaid books 
| weitings and photographs which would enable the public tc 


; identify the plaintiffs, all serving to invade the privacty of 
F 
the plaintiffs and their right to be left alone. 


| 

| 48. By reason of the above, the defendants have held 

se the plaintiffs to ridicule and embarrassment ard have 

i 

| snes plaintiffs' privacy and caused injury to -he plaintiffs. 

| By reason of the above, the plaintiffs are entitled to compen- 

bates damages in the sum of Two Million ($2,000,000.00) Dollars 

' for damages suffered as a result of the wrongful and malicious 
conduct of the defendants, and punitive damages against the 


Gefendants in the sum of Two Million ($2,000,000.00) Dollars. 
COUNT Tiz 


49. Plaintiffs repeat and reallege each and every 


allegation contained in Paragraphs 1 through 31 and in Paragraphs 
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33 through 48 of the Complaint with -he same force ind effect 
as if fully set forth herein. 


50. The plaintiffs, in addition to being the sole 
owners of the copyrighted property referred to hereinabove, 
are also the sole owners of all of the writings and corres- 
pondence of their parents, Ethel and Julius Rosenberg, which 
have not heretofore been published or disseminated. The 
plaintiffs intended and intend to publish and copyright said 
writings of their parents not heretofore published and copy- 
righted and intended and intend to és the same in connection 
with the aforesaid copyrighted material. 

51. As a result of the conduct of the defendants 
complained of hereinabove, the plaintiffs’ property, consisting 
of the writings of their parents, Julius and Ethel] Rosenberg, 
not heretofore published or copyrighted, have been damaged and 
impaired and by reason thereof plaintiffs have suffered 


damaces in the amount of One Million ($1,000,000.00) Dollars. 


WHEREFORE, plaintiffs pray that this Court enter 


orders and judgments granting the following relief: 


‘ COUNT I 
(1) That defendants, their agents, attorneys and 
employees, and those acting in their behalf and in concert 


with them, be enjoined, during the pendency of this action 
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if and permanently, from infringing said copyrights of plaintiffs 
| in any manner and from publishing, selling, marketing or 
otherwise disposing of any copies of the book entitled THE 


IMPLOSION CONSPIRACY; 


(2) That the defendants be required to deliver %p | 
to be impounded during the pendency of this action all copies 
of said book entitled THE IMPLOSION CONSPIRACY in their pos- 

2 session or under their control, and to deliver up for destruc- 
tion all infringing copies and all plates, moulds and other mat- | 
ter for making such infringing copies, until all parts of the | 
book containing the copyrighted material and the letters of | 

Ethel and Julius Ro. erg or any portions thereof and 

reference thereto are removed, and that such pages and portions 


thereof removed from the book be destroyed: 


(3) That defendants be required to deliver up to be 


| 
| 
| 
impounded during the pendency of this action all promotional ) 
and advertising material used by the defendants or by others | 
in their behalf in promoting the sale of the book THE IMPLOSION : 
CONSPIRACY which contain any references, directly or éndiventae, | 


to the letters of Ethel and Julius Rosenberg, and the aforesaid 


(4) That defendants be directed to delete and remove 


| copyrighted material of the plaintiffs; | 
|: from all copies of the book in the process of being printed, | 


|| reproduced or published and all copies heretofore printed, 
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reproduced and published all of the copyrighted writings of 
the plaintiffs ard any references thereto, and that defendants 
deliver up to be impounded during ‘he pendency of this action 
— deleted an@d removed pages and peo thereof; 

(3) That the defendants be required to pay to 
plaintif:s such damages as plaintiffs have sustained in 
consequence of defendants' infringements of said copyrights 
and said unfair trade practices and unfair competition, and 
to account for (a) all gains, profits and advantages derived 
by defendants by said trade piaet ene and unfair competition 
and (b) all gains, profits and advantages derived by defend- 
ants by their infringements of plaintiffs‘ copyright, and 
such damages as to the Court shall appear proper within the 
provisions of the copyright statutes; 

(5) That defendants pay to plaintiffs the cost of this 
action and reasonable attorneys fees to be allowed to the 


plaintiffs by this Court; 


Q 
Q 
ie 


INT iT 


Sed 


| 


(1) That judgment be entered in favor of the 
plaintiffs and against the defendants in the sum of Two 
Million $2,000,000.00) Dollars fcr compensatory “amages and 


Two Million ($2,000,000.00) Dollars for pur.:ive damages; 


j 
} 
I 
1 
i 
1 


COUNT III 


(1) Tnat judgment be entered in favor of the plain- 


tiffs and against the defendants in the sum of One Million 


Five Hundred Thousand ($1,500,000.00) Dollars; 


That plaintiffs have such other and ‘further relief 


as is ae ro the premises. 


Bibs 
aah ‘3 or MARSHALL PERLIN 


Attorney for Plaintiffs 
36 West 44th Street 
New York, New York 10036 
(212) 661-1886 

Of Counsel: 


Samuel Gruber 
Max R. Millman 
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EXHIBIT A 
(Annexed to foregoing Supplemental Complaint) 


Certificate of Registration 


(Heretofore reproduced at pA-18) 


EXHIBIT B 


DEATH HOUSE LETTERS CF ETHEL 
AND JULIUS ROSENBERG 


Published by Gero Publishing Company, Inc. 


(to be supplied upon request) 


EXHIBIT C 


THE IMPLOSION CONSPIRACY 
BY LOUIS NIZER 


Published by Doubleday §& Company, Inc. 
(to be supplied upon request) 


EXHIBIT D 
(Annexed to foregoing Supplemental Complaint) 


Notice to defendant Doubleday §& Company, Inc., by Marshall Perlin 
(Heretofore reproduced at pp.A-19--A-24) 


EXHIBIT E 
(Annexed to foregoing Supplemental Complaint) 


Notice to defendant Louis Nizer by Marshall Perlin 
(Heretofore reproduced at pp. A-25 to A-29) 
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EXHIBIT F 
(Annexed to foregoing Supplemental Complaint) 


Notice to defendant Fawcett Publications, Inc., by Marshall Perlin 


MARSHALL PERLIN : | 
ATTORNEY AT LAW | 


86 WEST 44rm STREET 
NEW YORK, N. ¥. 10036 


MILTON H. FRIEDMAN (212) 661-1886 


December 7, 1973 


President's Office 
Fawcett Publications, Inc. 
Fawcett Place 

Greenwich, Connecticut 


Re: THE IMPLOSION CONSPIRACY 
by Louis Nizer 


Gentlemen: 


It has just been brought to my attention that your comvoany 
is contemplating publishing and Gistributing a paperback edition of 
the above book which has previously been published by Doubleday & 
Company, inc. 


For your attention I enclose herewith a letter I had previously 
written to Toubleday & Company, Inc. on itiav 10, 1973. I also enclose 
a copy of a complaint in an action which has been instituted by my 
clients, Michael Meeropol and Robert Meeropol, children of Ethel and 
Julius Rosenberg, for your attention. That action is now vending in 
the United States District “osurt for the Southern District of New 
York bearing Index No. 73 Civ. 2720 (ERT). 


Were you to publish the above book, veur ection too would be 
in violation of my clients' rights, statutory and otherwise. 


Please take notice that you are asked to cease and desist from 
the printing, publication or distribution of the book since such 
action would constitute a repetition and expansion of the wroncs 
already done for which you would be fully accountable to my clients. 


I should appreciate hearing from you upon receipt of this 
letter with enclosures and further your advising me whether the in- 
formation I have previously received of your plans with reaards to 
publication of the book is accurate. If so, whether you will comply 
with the demand made herein, ; 


“page 2- 
Pawcett Publications, Inc. December 7, 1973 


If you should have any questions, I should appreciate hearing 
from you forthwith. 


Very truly yours, 


Marshall Perlin 


MP:in 
Enclosures 


CERTIFIED MAIL RETURN RECEIPT REQUESTED 


EXHIBIT G 


THE IMPLOSION CONSPIRACY 
BY LOUIS NIZER 


Published by Fawcett Publications, Inc. 


(to be supplied upon request) 


PLAINTIFF'S DEMAND FOR JURY 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT MEEROPOL, 
Plaintiffs 
DEMAND FOR JURY 
-against- s. TRIAL 
LOUIS NIZER, DOUBLEDAY & COMPANY, | - 73 Civ. 2720 


INC., and FAWCETT PUBLICATIONS, (HRT) 


Defendants 


PLEASE TAKE NOTICE that the plaintiffs demand trial 


in this action. 


v=) 


Marshall Perlin 

Attorney for Plaintiffs 
36 West 44th Street 

New York, New York 10036 
(212) 661-1886 


ANSWER TO THE SUPPLEMENTAL COMPLAINT 


| UNITED STATES DISTRICT COURT FOR et Nea, 
| THE SOUTHERN DISTRICT OF NEW YORK 


| 

| MICHAEL MEEROPOL and ROBERT MEEROPOL, : 

73 Civ. 2720 (ERT) 

| Plaintiffs, 

- against - ¢ ANSWER TO THE SUPPLE- 
MENTAL COMPLAINT 
and FAWCETT PUBLICATIONS, INC., 
Defendants. 

EN Miaie Hach ae ne ners een NM Hes mer ON Gem enn Ra : 


Deferdant, Fawcett Publications, Inc. ("Fawcett"), by 


LOUIS NIZER, DOUBLEDAY & COMPANY, INC. 
Supplemental complaint, alleges as follows: 


its attorneys, Satterlee & Stephens, for its answer to the 
| 
| AS TO COUNT I 


FIRST: Alleges that it is without knowledge or 
information sufficient to form a belief as to the truth of each 


and every aliegation contained in paragraph l. 


SECOND: Upon information and belief, denies each and 


is a Delaware corporation with its principal office and place 
of business in Greenwich, Connecticut and that it is authorized 
to do business in the State of New York and maintains an office 
in the City, County and State of New York and except that it 


alleges that it is without knowledge or information sufficient 


: 
| every allegation contained in paragraph 2, except admits it 
| 
| 
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to form a belief as to the truth of the allegations (1) that 
the plaintiffs are citizens of the Commonwealth of Massachusetts, : 


(2) that the defendgant, Louts Nizer ("Nizer"), 4s a citizen 


of the State of New York and has his principal place of. 


business in the City, County and State of New York, and (3) that 
the defendant, Doubleday & Company, Inc. ("Doubleday"), is 

a corporation organized under the laws of the State of New 

York and has its principal place of business in the City, 


County and State of New York. 


THIRD: Alleges that it 18 without knowledee or 
information sufficient to form a belief as to the truth of 
and every allegation contained in paragraph 3,, except that it 
admits that Julius and Ethel Rosenberg were convicted of violating 
50 U.S.C. §34 and that sentences of death imposed upon them on or 7 
about April 5, 1951, by Irving R. Kaufman, then a Judge of the 
United States District Court for the Southern District of New 
York, were carried out at the New York State Penitentiary in 


Ossining, New York, on June 19, 1953. 


FOURTH: Alleges that it is without knowledge or 
information sufficient to forma belief as to the truth of the 
allegations contained in paragraphs 4, 5, 6, 73° Sa OS 30,38, 
12, 13 and 14, except denies that plaintiffs are "private" 


individuals and were not "public figures." 


FIFTH: Alleges that it is without knowledge or 


information sufficient to form a belief as to the truth of 


a 
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each and every allegation contained in paragraph 15, except 
denies that it or defendants Doubleday and Nizer have 
infringed upon the copyright of the plaintiffs and except 
admits that THE IMPLOSION CONSPIRACY was written by defendant 
Nizer and published by defendant Doubleday pursuant to an 


agreement. 


SIXTH: Denies each and every allegation contained in 
paragraph 16, except admits that in April 1973 it entered into 


an agreement with Doubleday whereby it obtained the 


exclusive right for the publication of THE IMPLOSION CONSPIRACY 


in paperback in every state of the United States. 


SEVENTH: Denies each and every allegation contained 
in paragraph 17. 


EIGHTH: Alleges that it is without knowledge or 
4information sufficient to form a belief as to the truth of 


each and every allegation contained in paragraphs 19 and 2l. 


NINTH: Denies each and every allegation contained 


in paragraph 23. 


TENTH: Admits each and every allegation contained 
in paragraph 24 except denies that it "threatened" to sell 
and market such edition throughout the United States and 
throughout the world and denies that Nizer "aid[ed]" Fawcett 


‘in causing advertisements to be inserted. 


ELEVENTH: Denies each and every allegation contained 


cae ee ae 
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in paragraph 25 except admits that plaintiffs instituted the 


action against Fawcett in the United States District Court 


for the District of Connecticut. 


TWELFTH: Denies each and every allege ion contained 


in paragraph 26. 


THIRTEENTH: Alleges that it is without knowledge 
or information sufficient to form a belief as to the truth of 


each and every allegation contained in paragraphs 27 and 28 as 


they apply to Doubleday and Nizer and deny same as they apply 


to Fawcett. 


FOURTEENTH: Denies each and every allegation 


contained in paragraph 29, 30 and 31. 
AS TO COUNT II 


FIFTEENTH: With respect to paragraph 32, repeats 
a alleges each and every denial or admission heretofore 
pleaded in answer to paragraphs 1 through 31 with the same 


force and effect as if fully set forth herein. 


SIXTEENTH: Denies each and every allegation contained 
in paragraph 33 except admits that plaintiffs allege that the 
matter in controversy exceeds the sum of $10,000 and that 


this Court has jurisdiction pursuant to 28 USC §1332(1). 


SEVENTEENTH: Alleges that it is without knowledge 
or information sufficient to form a pelief as to the truth 


of each and every allegation contained in paragraphs 34 and 35. 
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\ 
IGHTEENTH: Denies each and every allegation contained ! 


in paragraphs 36, 37, 38 and 39. 


NINETEENTH: Alleges that it is without knowledge or 


4nformation sufficient to form a belief as to the truth of each 


and every allegation contained in paragraph 40 e 2pt Royer 8 
avers that plaintiffs are public figures for purposes of the | 


First Amendment defenses afforded publishers, authors and all 


citizens in libel and invasion of privacy actions. 


TWENTIETH: Denies each and eve:y allegation contained 


in paragraphs 41, 42, 43, 44, 45, 46, 47, and 48. 


AS TO COUNT III 


TWENTY-FIRST: With respect to paragraph 49, repeats 
and realleges each and every denial or admission heretofore 
pleaded in answer to paragraphs 1 through 31 and 33 through 48 


with the same force and effect as if fully set forth herein. 


TWENTY-SECOND: Alleges that it is without knowledge 
or information sufficient to form a belief as to the truth 


of the allegations contained in paragraph 50. 


TWENTY-THIRD: Denies each ané every allegation 


contained in paragraph 51. 


AS AND FOR A FIRST AFFIRMATIVE 
DEFENSE TO COUNTS ONE, TWO AND 
THREE, DEFENDANT FAWCETT ALLEGES 
UPON INFORMATION AND BELIEF 


ce TE | LL LT 


TWENTY-FOURTH: The complaint fails to state a claim 


against Fawcett upon which relief can be granted. 


AS AND FOR A SECOND AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLEGES UPON INFORMATION 
AND BELIEF 
TWENTY-FIFTH: Any utilization by defendant Fawcett 
of material from the DEATH HOUSE LETTERS as to which a valid 
copyright may exist amounted to a fair use thereof. 
AS AND FOR A THIRD AFFIRMATIVE 
DEFENSE TO COUNTS.ONE AND THREE 
DEFENDANT FAWCETT ALLEGES UPON 
INFORMATION AND BELIEF 
TWENTY-SIXTH: The plaintiffs lack the requisite 


standing to institute this action. 


AS AND FOR A FOURTH AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLECES UPON INFORMATION 
AND BELIEF 


TWENTY-SEVENTH: Consent to the use by defendants 


of any material which allegedly was the subject of copyright 


was given by or on behalf of the copyright owner. 


AS AND FOR A FIFTH AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLEGES UPON INFORMATION 
AND BELIEF 
TWENTY-EIGHTH: The material complained of as 
infringed by defendant Fawcett, or a substantial portion 


thereof, is in the public domain. 
AS AND FOR A SIXTH AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLEGES UPON INFORMATION 
AND BELIEF 
TWENTY-NINTH: Any alleged copyright obtained by 


the plaintiffs' predecessors was abandoned, lost or dedicated 


Pal 


G 
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by virtue of the offering for sale in the United States of an 
English language edition containing the alleged copyright 
material in violation of the Copyright Law of the United States. 

AS AND FOR A SEVENTH AFFIRMATIVE 

DEFENSE TO COUNT ONE, DEFENDANT 

FAWCETT ALLEGES UPON INFORMATION 

AND BELIEF 

THIRTIETH: The plaintiffs are guilty of laches 

and come into Court with unclean. hands. 

AS AND FOR AN EIGHTH AFFIRMATIVE 

DEFENSE TO COUNT TWO, DEFENDANT 

FAWCETT ALLEGES UPON INFORMATION 

AND BELIEF 

THIRTY-FIRST: THE IMPLOSION CONSPIRACY was written 

by defendant, Louis Nizer, a famous trial lawyer of national 
reputation, and an author of a number of literary works which, 
generally speaking, have been received with considerable acclain 
both by Jiterary critics and the reading public. Mr. Nizer’s 
MY LIFE IN COURT, THE JURY RETURNS, AN ANALYSIS AND COMMENTARY 
ON THE OFFICIAL WARREN COMMISSION REPORT -- as was THE 
IMPLOSION CONSPIRACY -- were published in the hard cover 
edition by defendant Doubleday and in the paperback form 
by defendant aaueets. In the course of its dealings with 
defendant Doubleday over many years, relative to publication 
in paperback form of literary works which were originally 
published in hard cover by defendant Doubleday, defendant 
Fawcett has formed a high opinion of defendant Doubleday's 


reliabilit, as a publisher of the highest standards. 


THE IMPLOSION CONSPIRACY, upon information and 


| 
| 
| 
| 
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belief, is a true account of a trial of an indictment handed 
down in the United States District Court for the Southern 
District of New York and the resulting verdict and sentencing 
of Julius and Ethel Rosenberg, charging them with passing to 
Soviet Russia the secrets of the device that triggered the 
atomic bomb. There was, attendant upon the trial, conviction 
and subsequent execution of Julius and Ethel Rosenberg, world- 
wide press coverage of these events and there has been ever 
since, continuing to the present time, substantial public 
interest in the aforesaid events and the individuals involved 
therewith. At the time of publication, and et all times 
thereafter, defendant Fawcett was informed that defendant 
Doubleday believed that all statements of fact contained in 
THE IMPLOSION CONSPIRACY were and are true and that any 
comment upon said facts by the author was fair and reasonable 
and, therefore, that in publishing THE IMPLOSION CONSPIRACY, 
in the hard cover edition, the defendant Doubleday conducted 
itself according to the usual practices then and now obtaining 
in the business of the publication of buade books. Based on 
non above, defendant Fawcett, in publishing the paperback 
edition of said book, was acting within thé rights provided 
to it, as to all citizens, by the First Amendment to the 
Constitution of the United States. The context of the book 
consisted of matter the publication of which falls within 

the protection of the First Amencment to the Constitution of 


the United States. 
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AS AND FOR A NINTH AFFIRMATIVE 
DEFENSE TO COUNT TWO, DEFENDANT 
FAWCETT ALLEGES UPON INFORMATION 


AND BELIEF 
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THIRTY-SECOND: This court has previously held that 


nothing contained in THE IMPLOSION CONSPIRACY libels 


plaintiffs or invades their privacy and that plaintifis were 


and are public figures and therefore the First Amendment 


privileges apply to all statements concerning plaintiffs 


contained in Fawcett's paperback edition of said book. 


WHEREFORE, Fawcett demands judgment dismissing the 


plaintiffs' supplemental complaint herein, together with costs 


and disbursements, and for such other and further relief as 


may be just and proper. 


Dated: New York, New York 
January 4i° , 1975 


& STEPHENS: 


a ht Load 


A Member of the 


Attorneys for Defendant 


FAWCETT PUBLICATIONS, INC. 


Office & P. O. Address 


277 Park Avenue 
New York, N. Y. 


10017 
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OPINION OF H.R. TYLER, JR., U.S.D.J., DATED JULY 18, 1973 
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MARSHALL PERLIN, ESQ., New York City, 
Attorney, for plaintiffs. : 


PHILL™PS, NIZER, BENJNIIN, KRIM & 
* BP LON, ESQS., New York City, by 
. George Berger, Esq., Attorneys 
for. dafendant Louie Nizer. 


SATIEPLER 6 STEPLcNS; BSQS., New YorR 
. City, by Robert M. Callagy, Ssq., 
*“‘RKetorneyd for dofenCant Doubleday © 


A Company, Ino, |, 


« 


TYLER; D.S. 


y 


al, 1973, plaintiffs 


_ By order ,to show cause fiied on Juno 
have moved for an ordor restraining defendants pondente lite 
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from infringing upen their claimed copyright in the letters of 
Julius and ithel ogzenberg and from publishing, selling or 
disposing of copies of the book entitled The Implosion Conspiracy, 
written by the defendant Uizexr and published by the defendant 
Doubleday & Company, Inc. ("Voubleday”). 17 U.S.C. §§101 and 
232; Rule 65, F.RCiv.P. The oekne for temporary injunotive 
relief was heard by the court on June 29, 1973. For reasons 
to be discussed hereinafter, the motion is denied in ali, respects. 
Plaintiffs are the natural children of Juiius and Ethel 
Rosenberg, who were executed in June, 1953 after their trjal 
for treason in this court. Their complaint, filed on or about 
the same day as the present motion, sats out three separate. 


Glaims: (1) for statutory copyright infringement pursuant to 


i7 U.S.C. 5101, with a prayer for permanent injunctive relief; 
(2) for damages of $1,000,000 for malicious defamation and . 
invasion of plaintiffs’ privacy through the publication of 

The Implosion Conspiracy; and (3) for money danages of, $1,000,000 
for common law infringesent of and for injury. to plaintiffs’ 
property rights in unpublished and uncopyrighted works of, thejr 
parents. Alleging diversity of citizenship, plaintiffs ansert - 
that this court has jurisdiction of the second. and third clains 


pursuant to the provisions of 28 U.S.C. §1331. As plaintiffs 


concede, however, their present wotion is keyed entirely to. 


the first or statutory copyright claim. In essence, it is 
charged that Nizer in his book auoted all or portions of some 
29 letters of Ethel and Julius Rosenberg, which appeared in 

the book Death House Letters of Ethel and Julius Rosenberg, 
copyrighted in thea United States in 1953 by the Jero Publishing 
Company, Inc. (“Jaro*). 

‘Niger and Doubleday cuontend, inter alia, that the challenged 
quotations constitute ‘air use of the matorial, that a sig- 
nificant part of the allegedly infringod material, if not ail- 
of it, is already in the publie domain, that the plaintiffs 
are’ not the true copyright owners as asserted, and that they 
ave harred by laches from bringing this action. Defendants 
also urge that a 1953 English edition of Death House Letters - 
was offered for sale and sold in the United States, in violation 
of 17 U.S.C. $$10, 16, and 22. 

> Death House Letters was published on June 10, .1953 by 
Jere, which obtained a United States copyright; registration 
number 96637, Class A, on June 24, 1933. ‘Apparently by express 
agreement with Jero,’ Dennis Dobson in November, 1983 reprinted 


Letters in London under the title The Rozenberg Letters. In 


the aéi:nowledgement page Of The Implosi6n Conopiricy, Nr.‘ titer 
acknowledgas that fie usad’portténe Sf tha lettete from"Etis 
iattdr’*bobsor éadeion’. 


. s 
eorys 
: 


tHe implosion Conspiracy was first published in thia 
counthy'ol"Pabrdazy 97 1998.: to dite, DoubLadsy ‘His ‘Printda 
2005Ud0° hurd cover Bapsdd,' of whiell'85,000 ‘Rhve bean wold es 
tha elado.*" thts; voiteday hav'28.000’ copied: remaliiing tir 
inventotys* Arye) he? ‘appeara thdt botk clubs have sold’ ana. 
Utstrinatad biout ¥o,600 dopies?  Pre-publicition pubiieity” 


Waid *otarted® ab: éarly a8 May, sili Wind snaheasin weaved withdue 
Contradictiod tat 10 ‘hi 

lend Skeurroa: aia ids ané sales expenses: aN 
about’ $300,000. 

. Thee InpJoston sicisiaiia ie hii aii: popolar 
cigs since Lés publication tn rapruary. ‘In oasdntd, 16 
purports tobe a Hactual but readabld account Of tis? erlar-ana 
post-cofiviction iagad protécdibge in tha colebratad: kosenboiy'. 
casa. WX sjbordinate‘ but hevertheles# snportaht: thei Of the. . 


euthor, es -X -enderstand. hio work,-canters vpen-legal eftorts, . rae 


of pmanuel Bloch and his total, professional and emotionel 


a 


rf 
dedication to his cliente, Julius and Ethel Roary) Although 


the plaintiffs. i isicuounae olein otherwise, By - reading of the. 


‘pook indicates that by and larye it is a sympathetic and sen-~ 


sitive account of the Fosenberas' personal, political and 
legal problems during the years of the trial and post-conviction 
appeals. 
The parties agree that Death House Letters has been out 
of publication for alrost twenty years. There is no evidence 
that the Dobson ibtetan has been available since 1967... One copy 
of the latter edition is available in the tiew York Public , 
Library, apparantly because of a gift to that institption by the 
late Euanuel Bloch. It is likely, however, that an occasional 
copy of Death House Letters might he found in book stores in, 
New York City at the present time. ae Poh ping cj ae adc a 
Turning to the use by defendants cf all or portiong of 29 
letters of the Rosenbergs in The Implosion Conspiracy, it ig to 
be noted that there has beon consideralle confusion in the, 
parties’ papers and briefs concerning the pages where the 


quotations appear. As I read the copy of The Implosion Cons racy 
4 Ci The _Tnplosion Censp4. 


available to me, the pages differ markedly from the pages 


wee 


SO Ee ee See 


ea ee 


Apparently, but not certainly, a book club edition, 
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CRLE See by plaintiffs and those mea the defendants. Never- 
theless, this confusion is one of detail only. There can be 
and oe. nO Gifferenceos in the actual quotations and where | 
they appear by ‘chapter in defendants’ book. Aocording i 
the — of my copy, the first quotation from a letter 
of the Rosenbergs aepeere in Chapter 37, at page 423. ‘the 
other quoted references to the letters appear at the pages 
etted in the footnote neiew. 4 Pron ry quantative viewpoint, 
the eeelins letters nake wal a ~~ enall portion of The Irplosion 
Conspiracy. : ’ 

zt is inportant to trace ce carefully plainestse: allegations 
concerning the chain of title by which see lay claim to owner- 
ship of the original copyright issued by the United States 
Copyright Office for Death eath House Letters. As previously. noted, 
plaineiess are the sole issue and heirs of Sulius end Ethel: 


ts .e° 


Rosenberg, _ They contend that when their parents composed and 
compiled their letters, they would Geliver them to their Levyer, 
Emanuel Bloch, with Anstructions to _ to turn the letters over 
to a cesporation for sei ectas and nebdittnn., and toe hold 


a as Pi ae apa 
_3/ 


Ppl 424, 428, 429, 430, 432; 493; 694,443, 4655-486, 647, 
450, 454, 455, 470, 471, 473, 474, 475, 507 and 508, 


the sase in trust for plaintiffs. Ao plaintiffs apparently 


concede, however, there is no written documentation of either 


— or instructions. In any event, Jero wearers 


as a New York corporation in April, 19583, and copyright. 
registration nunber 96637 issued to it on June 24, —ee 


Plaintifes alec allege that on August 19, 1953, an indenture 


¢ 2, #9 


of trust was drafted appointing five trustees, including Mr. 
Bloch. This trust indonture came to be known as “The Rosenberg 
children 5 Trust Fund" ' (hereinafter "the Fund"). It ‘i. asserted, 


that ‘tia Fund took title to all of the atock ‘of Jero. “AS far 


Fe. ~ a lke, Ch 
as can be datermined, there fo no documentary ovidence of this 


‘ he 6s 1° Veta “gay 
stock transfor before the iia. 


~ 


“on January 30, 1954, Mr. ‘Bloch died and was succeeded ts 
“one of the ‘tive trustees by another New ‘York lawyer, ‘Giorte” 
Gv: 


grin Josapheon. Three years later, 0: on  eekee 25, 1957." 
certificate of dissolution of Jero was issued by the Secretery 
‘of state ‘for the 'Btate: of New York; the ‘a essats of the ‘Gorp- 

pan ES incleding ‘the comrtike * S passe & by operetiin ‘of lev to 
the sole 1 stockholder, the Fund. ‘Thereafter, | acvording to the | 


ee cee eens 6 — 


complaint, the fund was umn ree mio its acsete were neatenes 
, WOOL beg etyedeegre fhe,” aR , 


t plaintifts,. roe . ‘reply. “setiaavas £1 faq an. the. day, of th 


a 


hearing of this motion, plaintiffs' counsel submitted to the 
court @ copy of a purported assiscnrent from the vund which 
was apparently dated on June 20, 1973 and was verified by 
the trustees who signed same on June 12. and 13 of this year: 

‘In their moving papers, plaintiffs demand sweeping 
injounetive relie#.- Specifically, they seek an oréer enjdéining 
the defendants from infringing the copyright of plaintiffs in’ 
any tanner and from selling of Gisposing of any copies:é6f :: - i 
The .Implosion Conspiracy; directing that defendants deliver 
up for impounding all copies of the beok undor theif control, 
all plates, molds and other printing materials, and'all adver- 
tising end promotional materials which include any feferendse * 
to the letters of Ethel] and Julius Rosenberg: At oral ardiment, 
however, plaintiffs’ counsel took what ‘he ttyled to bee mére”: 
realistic approach and requested delivery only of tti¢:13,000> 
inventory hard cover copies from the warchouse of Doublédsy, 
and thé enjoining of Any possible paperback publication, ‘or 


sale: of: any ae or ‘television rights to: the book by tie tt .o" 
3 


ésfendants. “te ie ie ee ‘ : ‘clu 7 fey CSler sis 


 oealialhemeeeatesiediianmaenctiann, Eeitcaiiimemeatitantaaatiedainemaendttie erate ceed Saiemenamel 
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In fairness to plaintiffa, they likely should be understood as 
also seeking to restrain any further advertisements of The 
Implosion Conspiracy which refer to or quote from any © 
Rosenberg letters. Heretofore, the front cover flap has reférred 
to “love letters between” the Rosenbergs. Plaintiffs also corplain 
of three book reviews which refar to the letters, but there is no 
proof that defendants controlled the publication and substance 

of these reviews, : 


Plaintiffs’ counsol arjsued that once this court is setis- 
fied that plaintiffs have mode out a prima facie case that 


the statutory gopyricht oxists and has Leen assigned to then, 


and further that Niser end Doubleday have quoted portions of. 


the letters, Buch ovidence is sufficient to permit and, indeed, 


require the issuance of an injunction pendonte lite as prayed. 


To tho extent that piaraceste” counsel contends that this court 


should ignore traditional equitable principles in determining 


sedesetion, I cannot agree. It is true that §§101 and 112 
of the Copyright Act, for example, talk specifically about 
the power of a federal court to issue injunctions in copyright 


eeetes rt does not follow from this fact, however, that the 
court ci can grant such rolief c on the comparatively on ubovdine 
as “advocated b “y plaintirte. Fee, @-9s, Re" omont _Entorprises, 
ae 303 (24 Cir. 1966) ) core. 

ee Site 
den, 365 U.S. 1009 11967). Generally speaking, the law fs - 
clear that court prae copyright case must consider 1skelthooa 
of success, irreparable Se hands ‘and other such classic 
equitable factors. zB40. at page 306, 


teehee x 7 aes se %+ ww 32 76MS Bags... 


the Issue of Fleintiffse’' Gwnership 
of the Htatutory Copyright _ _ 
As heretofore indicated, it can Le said that the “chain 
of title” in the copyright ie not as perfectly and fomnaily 
estabiished Ly documentation as one might wish, But at least 
for the purposes of this motion, plaintiffs, in my view, have 
made « sufficient offer of proof that they are the oquitable, 
if not legal, owners of the statutory claim. kHenoe, I conclude 
that ghey have standing to make this motion. 
The Fair Use Defense 
ie 
Nonetheless, upon evaluation of the entire record before... 
the court, Z conclude that the plaintiffs cannot meet their 
burdea of establishing likeliheod of success in his case.- For,:; 
this. reason, and because a balancing of potential] bara to. 
plaintiffs end dofendants tips against plaintiffs, I conclude , 
that temporary injunctive resief must be denied in all respects. 


A major. reason for concluding that the risintiffs have 


fallen short of showing likelihood of svccess is the feix use 


- defense raised by the 4efendonts, "Fair use’ is a privilege .-. 
in others than the owner of # copyright to use the copysighted 


material in a reasonable manner without his consent, notwithstanding 
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the monopoly granted! to the owner...° ball, Copyricht and 
Literary Property, 2€0 (1944). As it has been put hy the 

Court of Appeals for this circuit, “courts in passing upon 
particular claims «' infringenent must occasicnally subordinate 
the copyright holder's interest in oa raximum financial return 
to the greater public interest in the development of art, 
science end industry". berlin v. E.C. Publications, Ina., 

329 F.2d 541 (2d Cir. 1964). Whother or not this greater 
public intcrest is to be ¢avored in a particular case turns to 
& large degree on the nature of the materials which are alleged 
to be copyrighted and areas, Put differently, this issue 
fa sometimes phrased as "whether ‘their distribution would serve 
the public interest in the free Gisseninetion of information 
end whether their preparation requires some use of priors aeterials 
dealing with the seme — matter.” Rosemont - Supra at 


293 F¥. Supp. 130 (S.D.N.Y. 1968) (Wyatt, J.). 


ar 
Consideration of the original volume entitled Death House * 
Letters and more importently the contents of The Impl losion 


@-. 


Conspiracy, suggests that this test is more than adequately net. 


In other words, the continuing interest in end importance of 
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the celebrated Posenberc case vrobably entitles the cefendants' 
new book to invocation of the fair use doctrine. To illustrate 


the point, the “New York fimos" recently published an article 


“ip 


recognizing the 20th anniversary of the death of Julius and. 


rthel Rosickere. adverting ‘to the eentinatns public _. seat. 


in their case. ‘I further note that, dronically, this very 
seiee hee is adjacent vo Foley Square where earlier this 
hank. and in June of ether , ears, demonstrations took place in 
memory of the Rosenbergs and their execution. hata 
"plainly, as defendants « -neade, The Implosion Conspiracy 
was designed and has been sold as a trade book for commercial — 
gain. Ie is Lixely that the sales to date have already astab- 
lished this book as a successful "woney-maker if not a “best * 
selie. Tie Doubtless) as plaintiffs’ counsel suggests, "dt" may 
ee continuing if not. areater success in paperback editions. 
St1il further; it. is likely to be, if it has not already been, 
thes ‘subject .. a contract for . movie or television scre-n oie: 
ae 


at ee ‘ 
or both. Th. book's cmanecetat success, however, is: no reason 


Ste ‘ 
to tonelude that it should be denied the benefits of the fair 


use doctrine. As I xcead The Implosion Conspiracy, the quotations 


were used with discretion and with demonstrable purpose te 
diilustrate, from an historical and legal point of view,. the 
post-conviction appeals and petitions for cierancy whith were 
€ided:byrend for vr, ond Mra, Rosenberg... The relevant: portions 
of the. bovk-alzost certainly wild provide reasonably valuable 
source material for:future historians, biographers end: social 
seienticgs, .. Indeed, the conceded fact that-the letters: havenit 
been out of pobiication hore and: abroad for almost twenty ‘years, 
1a: ny. view, tonde-to. enhance the dikelihood chat defendanem :.: 
tan. prove fais use of. the letters ia question. . Thus, ddfehdants 
, are dikely to prove thet their. book tsa serfous,: full andiene, 
readable, account ‘of whot-was a trial of: great hiatértoal: interest; 
that. resort to quotations of cortain of tha-Rosenbérge': letters: 
de Amportant to any seréous book. on their triad; .endthat31. 
there: de littia posaibility af injury ese ee eee, 
defendants: ‘may be able to show that. thair book bas: aphenoes tt: Us 
tha -velceiof: plaintiffs’. ‘copyright. See. ‘Tine Tine thcomordted a. 
Bernard. Seis: Associates supra: - PP eels Lanes ght, ae 3 
M- ie. irs a 8 2a tee ae he viet. rn see dis 

“the. » Public Domain ein Chat | _ 
Wamet . KOeegs, twee) ae er phous, DEF ag et 1CUS8 that 


~vhet AS ‘@vprsotioal matters this .coart's resolution! of ‘the:fair 


use :controversy effectively denolichen any Likeliided of ainccess 
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in respect to the first stated claim of plaintiffs' complaint 
yma which this motion is squarely predicated. WNevortieless, 
it may be useful to point out other infirmities respecting ; 
plaintiffs’ first stated count or clain din their complaint. 


The Resakwerg lettors ime in the dizer book range ei dates 


€ hs Tears, 


from —— 26, 1950 to June 19, 1953. Of the 29 letters 


hare involved, eines rave of fared evidence suggesting bia ci 
Sdootte & : deci 

fe ig thereof may have beon in the public conain for many — 
: Mi j yee 


yearo. Defondante’ docunentary evidence also. Snareete phat = 


e 


iaast portions of four piesa letters have been pubidshed 


ch) tee eo 
in puch journals as the "National Guardian* subsaquent a9 tio 
Uo Reais an sap aaa Nowe “Be 


1983 hon. Death House _Lettors was copysighted and firat pub- 


» fase a ne eiece 


Mehoa. Conaequent.y, fefense counsel argue plausibly that 


we Ng ASS 


w4th tine: to investigate, they way welt be able to oatablien 
that mre it not ail of the Te are in the public domain. 


I Ba 
As 2 iypragtical matter, indoed, a casual reader af the etic 
i Kola : wae: €or 


éron the letters appearing from pagriiciaiae 37 to the “conclusion, " | 
est sata ermal ( Jeet ale ie CE ee a an ist 
of erandenee book, might infor “trom thot Aanguage — sone 


© aN 


of then were ‘iene to be bn rel subate domain. In sw, the 
present record, though incotplete; strongly suggests that 
plaintiffs may have | Serious Ai eficulty in meating the gefanse 


$4 vO Stowe peg: 


that ald of their Parente’ lottars age in the public Satin 


7 evlieieh ome 


and thus entitled to free usage by the defendants in Tho 


pes 


ie Not surprisingly, defendants also argue that plaintiffs 
wera guilty of laches in filing this suit. In briof,, the x5 
argument. is that there has been substantial public notica,- ,... on 
eince the summer of 1972 that Mre Niser was to publish a-book, 
xggarding the celebrated Rosenberg case. in .any.event, the:.;. 
argument continuea, plaintiffs should have. known shortly eter 
February .9.of this yonr that this widely publicised book. rafors 
to,.some of the Rosenberga! letters. Thus, conalude.defendants, 
plaintiffs were dilatory in commencing thia suit as,letea‘aagen ; 
June 21, 1973. To this, plaintiffe' counsel rejoins that he- 
only was retained: in April, 1973 -and normal: preparations, 
investigations and. the like kept him busy until June.2i-pre- 
paring, his complaint and the motion papers fog plaintiffs.  ifor 
present purposes at least,.I.am inclined to-think thag plaintiftts 
should prevail against the, asserted equitable. defeange of aches. 


if : ° ike ae ae Man re a) MAE? Tiber eT es ~ Re 
Permission to Use 
Seige, : * Se Ped ’ +2 Pinar Ys ea 


The,xecord on thie motion pregenta-anothar factual,dssuq. +, 


which is rather close and pertinent to the question of vhether. 
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or not preliminary injunctive relief should be granted. Hr. 
Ndser asserts in his affidavit opposing this motion that in 

the summer of 1972 he sought and oltained a meating with Glorie 
Agrin Josephson who, as indicated, was and is the late Mr. 
Bloch's successor ag a trustee of the Fund. According to 

Niger, he and Ms. Josephson met in 1972 and during the course 

of the conforence, ha asked for and obtained fror nee. paendseken 
to refer to and quate. some of the Death House Letters. indeed, 

as Mr. iidger recalls it, ‘ec. Josephson offered the tan to hin 

for this purpose her copy 0. Death House Lettors. 

In reply, Hs. sumacheun has submitted an ree denying 
that she gave any such pernission, nlehouds! she docs ‘admit the 
meeting. Further, however, Ms. Josephson appears to “indicate ia 
that she suygosted that 6 hy ‘Niser would have no at fticuity in 

a eee 


obtaining perniesion to use ane quote from the letters. 
I. AS 
Though far from cioar, pe prasent eituation suggests 


** . 


thet there may have been an understanding, the nature of whieh 


. 


reasonably and properly indicated to Ne. Nizor that ‘he dia 


ws ered 


have the approval of a reproeontative of the plaintiffs to 


refer to and quote from the letters in. a bbdbekobae and “pertinent 


matter, rr: a plenary trial, in other words, 4t is possible 


p72 teh 
that cerecenes — prove such an understanding and agreement, 
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particularly in light of the conceded fact that the letters 
have been out of print to all practical extent and purposes 
fer so many years. 


Balancing of the Possibilities of 
injurye Existing and Potential _ : 


oe 


Obviously, in deciding whether a prelininary ieiunsttes 
anaes deste; it 1s nacessary to consider the inietten ae 
irreparable harm to the partios. Seo osomont Enterprises Inc. 
v. Random fiouse, Ino., supra, at pages 310-11. Flaintifis do 
not claim that they have been deriving any material benefits 
fron the copyrighted book Death House Letters. Indeed, one_ 
could infer from the passage of so many years that the. plaintiffs 
have not contemplated any posaibilities of gain from.such ; 
cights as thoy have in'the letters or.that book. fioreover, 
there {s absolutely no suggestion, let alone proof, that the 
‘publication of The Implosion. Conspiracy hae iessened the .value 
of the letters of Julius and Bthel Rasernberg. Practically 
speaking, the only realistic inferances are to the contrary.*> 
i.e. that the dofendants' book probably has boen the only: -: 

. wignifiocant event that might enhance their value.:.. . 
Pinaliy, plaintiffs do not dispute the substantial. invest-— 


ment that the defendants haze in their book.. There is. no 
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Suggestion, oither, that the defendants ara nonetarily irrespon- 
sible or unable to satisfy any judgment for money darages that 
plaintiffs might possibly obtain in this case. Accordingly, 


ae is concluded that the balancing of poneeeets end existing 


barn. favors detendants and not plaintiffs. ‘eon Life Husis, oe ie 


. 


inc, RGo _Ve_ Wonderland id _tiusic co Co., 241 ¥, Supp. 653 (5.0. NeX. (3968) 


Focketbooks, Ine. v._Doll Publishing, 49 Miac. 2a 252, 64 


_ that aGifeag- 
We ¥. Se 2a 269 hag i ct. WN. Ye Co. 3966); Rosonont Enterprises 


inc. v. Random House Ino., supra. 
aes cone 


(Met ae Sr Defendants’ Motion: to Dismiss 62 ie og: 
eee. aes ptates oie S2ets 


stats a 
pHa : aes sa ei BOS er se 


Sa Cae 


"WCE pariier in this’ memorahaum it was indicated. that: plaintiffs 


are unlikely to prove their first’ stated claim of stethtory¢ cha 
copyright infringemont by reasbn.of the apptoprtate dafense..,’ 


‘Of fair use.” In their papers: vpposing plaintiffeak matipni::.. 


defendants have suggested ‘and indsed urged that the record. :is 
sufficiont for thie court to dismiss: the first claim on: :this 
Grouid., Dut “fair-tise” would edam to be ‘2 function Qf ald 19% 


‘the Gircumstandes; and pladned¢fs chovilé have the opportumity 


to xebut ‘the predurption that arises from the nature of the 


materials and the circumstances described hersin. It ie not 


“altogethér “cléar that letters stand on the sama footing as 


"historical facts”, which ore the product of rescarch and in 
turn form the basis for subsequent works. 
And the relatively slight quantitative siaqnificance of the 
quotations perhaps overstates their qualitative impact. De fend- 
ant Nizer, moreover, is a lawyer; he knew about Death House Letters 
and its copyright, yet made only one somewhat ambiguous attempt to 
ebtain permission to cite the letters in his book. Pinally, al- 
though this is not stressed by the parties, it appears that defend- 
ant Doubleday published another book, Invitation to an Inquest. 
In the original version of that book, excerpts of certain of the 
Rosenberg lettcrs appeared; but there is evidence that Doubleday 
would not pormit such use unlees written consent was obtained. 
Thus, it would seem that both defendants were well aware of the 
potential copyright infringement represented by quotations of the 
letters in The Implosion Conspiracy. Accordingly, defendants’ 
motion to dismisea the first claim is denied without prajudice. 

To summarize, thon, the plaintiffs’ motion for temporary 
injanctive relief is denied in all respects; further, the 


defendants’ cross motion to dismiss the first stated claim in 


the complaint is denied without prejudice to renewal thereof 


Upon an expanded record. 


It is so ordered. 


Dated:. July, 18, 1973 
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DEFENDANT NIZER'S NOTICE OF MOTION DATED JANUARY 30, 1974 


Re Ea 


Ciclo.) oaaver ts DLETRIC. Cox, 
GUUTHLISe DISTRICT OF hiw York 


= — — oe oe - - - » - aa ae oo se ah ce —s on om -N 
SCOCHALI, MELE OTOW and SVU RT TE Veorok, : 
Plaintifis, oo a er fie og 


i - 
HUasAst= 


oe 
Po) 
w 
ie] 
oe. 
sq 
e 
i] 
~) 
ty 
Lo] 
~ 
3 
’ 


UES MISLR and LOCELEOQAY & COMA, : 


ee 


Dbefencants. 


PLEASE TARE NOTICE, that upen the affidavit. of Lows 
Siser, sworn to January 29, 13974, the alesdsevis ‘of hcaceeh 
‘eCormick, sworn to January 29, 1974, the complaint and aarnc 
hescin, the interr catories ‘a plaintiffs dated August 9, 1971, 
the plaintiffs' answers thereto dated October 22, 1973, the 
Order of this ‘Court dated January )4, 3974 directing ferties 
responsive answers and the plaintiffs’ further responsive answers: 
to said interregatorics cuted January li, 1974 and pursuant te 
Rule 56 FRCM, the undersigned wi)) sove this Court on the lsthe oy 
of February, 1974 at 2:15 o'clock in the afterncon oF as sean 
thereatter an counsel can te Gases in Doom 2804 of the United 
States Courthouse, Foley Square, Sew York, Sew Tork for swerare 


jeuement Gisrassing the Second Count of the Cemplaint, anc fey 


ouch other asd further relaef au to this Court appears just at: v 


George berger 
Foi awh eee WN CER eu ee ob ee 


scefendant, Louis 


1O0s2 


& Sct PEERS 


Robert M. Callagy 


be e wv) - - 
FP gets sha. GRE t 
At PSOE OS OAT ys OURAN 
& COASAany, Ine. 
2707) DAT AVeKae 


“iw Foran, Mew York “OO}7 
E26-62C0 


STATEMENT PURSUANT TO GENERAL RULE 9(g) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT MEEROPOL, 
STATEMENT PURSUANT 
Plaintiffs, : TO GENERAL RULE 9(g) 
-against- 


LOUIS NIZER and DOUBLEDAY §& COMPANY, 


Defendants. 


Defendants, for their statement pursuant to General 
Rule 9(g) of this Court and in support of their motion for 
summary judgment dismissing the Second Count of the Complaint, 
state that the following material facts are those as to which 
defendants' contend there exists no genuine issue to be tried: 

1. Plaintiffs specify 77 pages or portions thereof, 
of defendants' book as the basis of the Second Count of the 
Complaint. 

2. Forty-eight of those pages or portions make no 


mention of plaintiffs: They are: 2, 4, 5, 6, 9, 22, 24, 73, 


Si, 86; 94, 98, 99, 104, 105, 106, 226, 127, 150, 157, 158, 


150. 61, 264, 165, 196, 196, 190, 222, 297, 365, S71, 395, 
394, 395, 398, 403, 404, 411, 418, 419, 437, 439, 462, 488, 


493, 494, 495. 
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3. Twenty-nine pages or portions do mention the 


plaintiffs, but they are not susceptible of any reading which 


is defamatory of plaintiffs. These pages are: 23, 80, 107, 


242, 280, 366, 367, 369, 370, 396, 399, 400, 401, 402, 412, 
413, 414, 415, 422, 423, 433, 434, 435, 436, 438, 440, 483, 
487, 492. 


4, The name "Meeropol" is not used in "The Implosion 


Conspiracy". 


PHILLIPS, NIZER, BENJAMIN, KRIM & 
BALLON 

By: George Berger 

A Member of the Firm 


Attorneys for Defendant, Louis Nizer 
477 Madison Avenue 

New York, New York 10022 

758-6700 


SATTERLEE §& STEPHENS 


Robert M. Callagy 
A Member of the Firm 


Attorneys for Defendant, Doubleday 
& Company, Inc. 
277 Park Avenue 
New York, New York 10017 
826-6200 
MARSHALL PERLIN, ESQ. 
Attorney for Plaintiffs 
36 West 44th Street 
New York, New York 10036 
661-1886 


” 
v 
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AFFIDAVIT OF LOUIS NIZER IN 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-_-_ =— — — — or we eee = 
MICHAEL MEEROPOL and ROBERT MEEROPOL, : 73 Civ. 2720 
HRT 
Plaintiffs, 
- against - : AFFIDAVIT IN 
SUPPORT OF 
LOUIS NIZER and POUBLEDAY & COMPANY, : MOTION FOR 
Da. SUMMARY JUDGMENT 
Defendants. 
ee a ee x 


STATE OF NEW YORK ) - 
2 SS.¢ 
COUNTY OF NEW YORK) 
LOUIS NIZER, being duly sworn, deposes and says: 
1. This affidavit is submitted in support of the 
motion of both defendar.ts for partial summary judgment 


Cismissing the second count of the complaint on the ground 


that there is no material issue of fact meriting a trial. 


The Second Count and The Responses to Defendant's 


|| Interrogatories. 


2. The second count of the complaint ({{ 19-28) 
pleads as a single count, what is really four separate 


claims - 


a. Alleged libel of Michael Meeropol. 
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b. Alleged libel of Robert Meeropol. 
c. Alleged invasion of privacy of Michael 


Meeropol. 


d.* Alleged invasion of privacy of Robert 
Mee: spol. 
3. In responding to interrogatory 10a (as revised 
in this *"s order dated January 14, 1974), the plaintiffs 
j have spec. .ied 77 pages or portions of pages from my book 


upon which they each based those claims. 


Libel 

4. Although the complaint does not spend testis 
Claim that the plsintilts: were libeled by the defendants' 
book, it is an inference which plaintiffs may claim can be 
drawn from the language employed in the complaint. See 
plaintiffs' response to interrogatories 10d and e. (See 
also, the previous opinion of Court, 361 F. Supp. at 1065.) 

A. Pages Specified By Plaintiffs, But On Which 
Plaintiffs Are Not Even Mentioned. 

5. Of the 77 pages or portions of pages specified 
by plaintiffs, 48 contain absolutely no reference to the 
plaintiffs at all. They are pages 2, 4, 5, 6, % 22, 24, 79, 
Gl, 86, 94, 98, 99, 104, 105, 106, 126, 127, i%0, 157, 1568, 


159, 161, 164, 165, 196, 198, 199, 222, 297, 365, 371, 393, 


| 


394, 395, 398, 403, 404, 411, 418, 419, 437, 439, 462, 488, 


| 493, 494, 495. 
6. Thus, even if it was assumed that these 4@ 
pages were faise and defamatory in their references to 


others than the plaintiffs, ro claim of libel or invasion 


fs the plaintiffs' alleged right of privacy can be | 


| predicated thereon as a matter of law. (See Points I fa) hes 
the accompanying memorandum of law.) 
Pages Specified By Plaintiffs, On Which Plaintiffs 


Are Mentioned By Their Former Names, But Which Do 
Not Defame Them. 


7. Of the 29 remaining pages or portions of pages 
specified by plaintiffs, there are 25 pages which do mention 
the plaintiffs, or one of them. These pages are: 80,.107, 
280, 369, 370, 396, 399, 400, 401, 402, 412, 413, 414, 415, 
422, 423, 433, 434, 435, 436, 438, 440, 483, 487, 492. 
However, in each instance, the reference cannot be read in 
any manner which could be defamatory of plaintiffs, as a 
matter o- law. : 

8. As shown in Point I (c)of the accompanying 


memorancum of law, plainviffs similarly cannot predicate 


any claim thereupon. 


C. The Three References To Plaintiffs' Emotional 


State As Children Are Not Libelous, Are Conceded 


To Be True And Are Privileged. 


9. Of the 77 pages complained of, there are only 
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three references to plaintiffs' (or to Michael Rosenberg 


only) emotional state as children: 


a. On page 23: 


"In 1943, a son, Michael, was 
born to them. Four years later, 
Robert was born. The children were 
extremely difficult. Ethel and 
Julius studied texts on child psychology 
- to develop a relationship with them. 
Michael would throw a tantrum on the 
street and could not be controlled by 
either of his parents. They were 
mystified by this. It didn't occur 
to them that their political fanatacism 
| had deprived their children of the 
warmth anc intimacy which they insisted 
would come to the world if their theories 
prevailed. Blueprints for Utopia never 
take into account human frailties. 
That is why they are so alluring in 
print and so ineffectual in practice. 
The Rosenbergs had a microscopic 
illustration of this right in their 
own home and with their own flesh and 
blood. But they failed to perceive it." 
D, 


On page 242: 


"Later when her son Michael was 

two and one-half years old, she took 

a course at thé New School for Social 

Research in child psychology. This was 

tl an indirect revelation of the fact that 
even at that early age her son had shown 
neurotic tendencies. Somehow, the 
wholesome life which knits even under- 
privileged families in love had failed 
her." 

c: 


On pages 366-67: 


"Ethel spoke up bitterly. ‘I 
resented most the judge's comments 
about how we let down the children. 
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hurt. A completely outrageous accusation 
doesn't pain much. It can be ridiculed. 
Few believe it. More important, the 
victim doesn't, so he does not suffer 
from the recognition of the truth. 
But an accusation that is even half 
true rankles and festers. Julius, and 
particularly Ethel, never got over the 
judge's condemnation of them for 
‘sacrificing their children.' Even 
his death sentence did not make them 
hate him as much as his slur on them 
as parents. The reason was that they 
knew subconsciously, at least, that 
there was some validity to the accusation. 
They had failed their children even 
before their arrest. Although brimming 
with love, they had not communicated it 
sufficiently to Michael and Bobby to 
prevent their neurotic behavior. Hadn't 
their intense activity for a better 
Communist world deprived their children 
of a better home? A happy home, goes 
a proverb, is an early heaven. The 
Rosenbergs may have begun to suspect 
that in searching for a heaven for 
society, they had denied their children 
a heaven at home. Furthermore, their 
activities (even on the assumption that 
10. 


they were innocent of espionage) had 
involved them jn a tragedy, not only 
to themselves, but to their children. 
Little wonder that Ethel kept harping 
on the judge's comment about the 
children. It had pierced the outer 
shell we all have to protect us against 
a complete lie. Half lies seep through 
such armor." ’ 


It is clear that in the context of my book 


What does he know about our love for 
the children? What kind of animals 
does he think we are?' 
"There was a reason for her special 
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| these passages cannot be read as defamatory oi plaintiffs 
because as shown in Point I(c)of the accompanying memorandum 
of law, it is not defamatory today to say of someone, 
especially a child, that he had neurotic tendencies or 
displayedneurotic behavior. Indeed, in the context of this 
book, the explanation is conveyed that their behavior was 
due to environmental circumstances, not any venality on 


their own part. 


ll. Furthermore, any possible claim of defamatic:, 
however unfounded, is destroyed by my description of the 


plaintiffs on page 492: 


"Over the years they grew up’to be 

fine young men. They graduated 

from college. Each became successful 
in his chosen enterprise. Both married 
and have children. They are normal, 
decent citizens living a happy life 
with affectionate relationships with 
their new parents and friends." 


as 
eee ee ea 


Thus, the only possible conclusion which can 
be drawn concerning the plaintiffs is that whatever 


psychological problems the children suffered in their youth, 


come and that today: "They are normal, decent citizens 


diving a happy iife...." 


including the trauma from their parents' deaths, were over- 
12. It is not libelous to say that someone in his 


early youth was emotionally disturbed, but that now he is 


p : : ah 
Pe } i Nie 
; / , 


Be 
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healthy. See’the authorities cited in Point I(c) of the 


accompanying memorandum of law. 


13. An additional reason warranting summar, 
judgment, is the truth of the statements complained of, as 
conceded by the plaintiffs themselves. Attached hereto as 
Exhibit A is a copy of an interview of plaintiffs in the 
November, 1973 issue of Ramparts magazine after this action 
was commenced. At pages 38 and 40 thereof, plaintiffs 


ackai “ted: 


"since we were pretty troubled, we 
were often sassy." (emphasis added) 


+ * * 


"Then they set up a home with my father's 
mother, and a registered nurse. When I 
got into her house, I was wild out of my 


mind, and my grandmother couldn't control 
me, and when as nursé tried to [control 


me], grandma eens ee: and finally drove 
the nurse away." (emphasis added) 


* * * 


ae aggression showed up in bad pe enmanship. 
My conduct was terrible. Crandma couldn't 
handle me by then. (emphasis added) 


* * * 
. 

"I was a real wise guy," says Michael. 
'I was given a thorough examination by 
Dr. Frederick Wertham in 1954, and he 
theght I was very close to being 

ps sychoti ¢. I needed extremely careful, 
firm Joving case, in as normal a 
situation as possible. I couldn't 
stand still for a minute. I never 


ee 


Amendment from any claim of libel becnuse these passages 
were based upon information obtained through cereful 


research, including even the sworn testimony ot plaintiffs' 


father. (See 361 F. Supp. at 1068) 
i a. Thus, for exavple in h’r trial for 


conspiracy to commit espionage, whick is the subject of the 


book, Julius Rosenberg testified: 


looked at anyone when I talked +o them. 
was vicious in terms of responding +2 


any adults who crossed me. I was a 
fresh kid. I drove adults to distrac-ion.‘'" 


(emphasis added) 


| 
i 
14.. Finally, aside from the demonstrated baseless- 
ness of plaintiffs' claims as a matter of law, it is clear 
that my comments are in any event privileged as a matter of 
Jaw. As appears from the cases citec in Point {£1 of the 

| accompanying memorandum of law, the subject. matter of my 

| 


book is cne of public interest and is innune under the *"‘rst 
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"A, Well, she [Miss Glassnrj 
is a social worker and my_ oldest 
boy_has been very emotionally 
disturbed for quite a number of 
years, and she used to work at 
the Jewish Board of Guardians, and 
I discussed the problem ot my oidest 
boy with her. 


* 


"O. When aid that discussion 
take place? 


"A. Almost every time I saw her. 


by 
+ 
a) 


t 
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"QO. As the result of those dis- 


cussions, did _ you subject your boy to 
any treatment? 


“A. Yes, we did. 


"©. Where? 

"A. At the Jewisii Board of 
Guardians." (Trial Transcript, p. 1195) 
(emphasis added) 


A copy of that page of the transcript is 


annexed hereto as Exhibit B. What better information can 


an author have for the accuracy of his comments? 


b. Another source (credited by me in the 


acknowledgement page in the front of my book) was, 


The Judgment of Julius and Ethel Rosenberg, by John Wexley, 


published By Cameron and Kahn in 1955.* Despite its complete 
support of the Rosenbergs' claimed innocence, this book also 
sets forth the neurotic behavior of the plaintiffs, at least 


after their parents' ordeal began: 


"And finally, there was the traumatic 
shock upon the children and the 
tremendous problem of how to cope 
with it. The three-year-old Robby - 
was re-living the nightmare of the 
arrest every night with fits of 
“trembling and whimpering. The 
seven-year-old Michael gave Ethel 


ee ae 
*Parenthetically, this was the same publisher which brought 
out the second printing of The Death House Letters under the 


title, The Testament of Ethel and Julius Rosenberg 
(Complaint, {7 19). 


as 


| 
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no rest with his insistent demands: 
Why couldn't he be taken along to 
visit his father, or why couldn't he 
talk to him by phone? Why had Uncle 
David been arrested . ..? Why had 
the detectives torn apart the house 
oe 6 2" (eege 124, Benioie Cc, 
annexed) 


"The problem of the children, 
too, was steadily increasing. This 
was an enormous pressure on both 
parents. For Julius, helpless behind 
bars, it was tormenting to hear from 
his wife that the shock of his arrest 
might leave the boys with permanent 
psychological scars." (Page 130, 
Exhibit D, annexed) 


* * * 


"The little one was ‘grinding his 
teeth in his sleep' when he was 
not watching all day ‘for Mommy to 
come home,' whereas the older one was 
driving her to despair with his ‘wild 
moods.'" (Page 142, Exhibit E, 
annexed) 
* * * 


"The effect of the institutional 
life upon the children was quite 
serious. When their paternal 
grandmother, Sophie Rosenberg, 
and Emanuel Bloch visited them, 
they appeared ‘nervous, tense ... 
and constantly given to tears. 
Physically, there was a considerable 
loss of weight and a ‘general 
debility.'" (Page 142, Exhibit 
E, annexed) 


* * * 


‘ 


Root (Coward-McCann 1963), also jJisted on my acknowledgement 
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"Up in the Bronx, somewhere in a 


shelter home, overcrowded and 
understaffed, were his two boys 
reportedly in need of psychological 


care." (Page 198, Exhibit F, annexed) 


c. Another book, The Betrayers, by Jorathan 


page, commented upon the plaintiffs’ mental state as. 


children even before Ethel and Julius Rosenberg were indicted 


"But the boy [Michael] was sickly and 


nervous, spent most of each winter 
in bed with colds, sore throat and 
fever. Despairing, Ethel took a 
course in child psychology at the 
New School for Social xesearch." 
(Page 78, Exhibit G, annexed) 
(emphasis added) 


* * * 


"A year later, Ethel gave birth 


to her second son. He was named 
Robert Harry Rosenberg, ‘in beloved 
memory,' and Julius and Ethel had 
two problem children." 


"He had his hands full anyway, for 


Michael was demanding, rude and 
given to tantrums which neither 
Ethel nor Julius could ever control. 
As passersby stopped to stare at _ the 
screaming, twisting Michael, Julius 
would smile thinly in a silent plea 


for sympathy his arched black pencil- 
line mustache spreading and drooping." 


(Page 80, Exhibit H, annexed) 
(emphasis added) 


* * * 


EE 
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According to this source, plaintiffs' 
neurotic behavior continued and accelerated after their 
>parents' arrest: 


"Tessie Greenglass found 
herself ill-equipped to take care 


of two disturbed boys. They slept 
with her in a sagging double bed 


and awakened her constantly with 
nightmares." ,(Page 108, Exhibit 
I, annexed) (emphasis added) 


* * * 


Michael was subject to tantrums 
which Mrs. Greenglass, now sixty-eight, 


could not control.“ (Page 108, Exhibit 
I, annexed) (emphasis added) 


* * * 


The fact is,‘ Julius reported, 
"both children are disturbed. '" 


(Page 229, Exhibit J, annexed) 
(emphasis added) 

Therefore, as a matter of law, my comments 
concerning the plaintiffs' state of mind as children were 
not made maliciously within the meaning of the authorities 
cited in Point II of the accompanying memorandum of law, 
but were supported by respons »le research, and are there- 


fore privileged. 


Right of Privacy 


o- 


15. Count II also sounds in invasion of the right 


of privacy. It is based upcon some-of the same 77 pages 


| 
| 
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cited in support of the libel claim. (See plaintiffs’ 
Responses to Interrogatories 12 and 13 and supplement 
thereto.) It is elementary that in matters of public 
interest and history, any alleged claim to privacy* must 


yield to the public's paramount right to be informed. 


16. Nor can plaintiffs prevent the entry of 
summary judgment by alleging falsification or fictionaliza- 
tion of the history of this case. As a matter of law, the 
right of privacy claim is fatally defective because the 
protection afforded by New York Civil Rights Law §§ 50 and 
51, the only applicable statutes, condition any remedy upon 
a use of the plaintiffs' ."name". (See Point I (e) of accompany 


ing memorandum of law.) 


17. At page 492, I wrote: 


"This [living with their grand- 
mother] was a stopover arrangement 
until the children could be adopted 
by their chosen new parents, whose 
names they took. 


"A psychiatrist advised that 
what Michael and Robby needed most 
was anonymity and a home with loving 
parents. All this they enjoyed in 
their new surroundings." 


* As appears in Point 1(d) of the accompanying memorandum 
of law, Massachusetts does not even recognize such a tort. 


% 
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18. Therefore, I never revealed the plaintiffs’ 
surname "“Meeropol" in the book or otherwise. The piaintiffs 
had chosen anonymity and despite my right to do so, I chose 
not to identify them even though it insight accommodate the 


curiosity of the readers. 


19. The privacy statute is also inapplicable as 
a basis for a cause of action because the references to the 
plaintiffs as children were merely incidental to the iitinnien 
of the book which was to describe a historic trial and the 
chief participants therein. (See Point 1(f) of the accompany- 


ing memorandum of law.) 
: 
20. For the foregoing reasons, the motion for 


summary judgment dismissing Count II should be granted. 


Sworn to before me this 


Me 4 
oti day of January, 1974. 
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EXHIBIT A 
(Annexed to the foregoing Affidavit of Louis Nizer) 


iar 
After 
Death 


The Sons of Julius and Ethel Rosenberg: 


n June 19, 1953, Julius and Ethel Rosenberg were 

. electrocuted in the Death House at Sing Sing for 

having committed what the FBI still calls “the 

Crime of the Century.” They had stolen the 

secret of the atom bomb, it was said, and given it to the 

Russians, thercby making possible the Korean War. To the 

end they maintained their innocence and refused to impli- 
cate others; their silence cost them their lives. 

The Rosenbergs were survived by two sons. Shortly after 


appeared ‘om the public eye and were fyrgotien. “or 20 
ty lived in anonymity and silence, until tly, 
when they decided to surface quietly in order ti ond 
their parents’ innocence. Today they are grown nen, 
fathers of families, teachers at a small New Lneland college. 
They are known by the patronym of Meerupol. 

At first glance, the Death House at Sing Sing seems far 
removed, both psychologically and politically, from Spring- 
field, Mass., which Michoel and Robby Meeropol have made 
their home. But the suades of the distant prison house are 
felt in this old, decaying New England industiial town. June 
1953 does not seem so very long ago. nor is their childhood 
a distant, alien world. 

Michael Meeropol is 30 years old now. Ie remembers a 
lot. He has a friendly smile, a warm sense of humor, teaches 
economics at Western New England College, and is working 
on his PhD dissertation. Annie, his wife, is a teacher as well. 
They share housework and both take care of their two 
children: shy, blond-haired Veronica Ethel, who looks like 
Annie; and strong, outgoing Gregory Julian, an adopted 
black child. Michael works hard, but manages to spend 
much time with his family, and occasionally plays the 
guitar, though not as often as he would like. 

Robby is 26, and his memories of the execution are not 
as clear. as Michacl’s. He is dark, deliberate and, in his own 


_nonsanieammarinigpine ania 
Jonah Raskin is author of The Mythology of Impenalism (Delta 
peperback). 


their pare- ‘execution, Michael and Robert Rosenberg dis-_ 


view, clandestine. He is more reserved than Michael; his 
emotions are decper bencath the surface. Robby Meeropol 
originally came to Springfield from the Midwest in hopes of 
dving working-class organizing, but he now teaches anthro- 
pology at Western New England College, which has not yet 
registered any shock at having two sons of the Rosenbergs 
on its faculty. His wife, Elli, is active in the local women’s 
movement, and they have a daughier named Jenny. The 
family lives in a commune with three other adults. It is a 
large house, with a vegetable garden in the backyard during 
the summer. In the living room, there are lots of boeks and 
records, and in the second-floor bedroom hangs an original 
sketch of Julius and Ethel Rosenberg. signed by the artist. 
rablo Picasso. The figures look contident and dignified: ihe 
drawing is a reminder that the Rosenbergs have had triends 
throughout the world, including Picasso, Albert Einstein, 
the children of Sacco and Vanzetti, and millions of lesser- 
known people. 

When their parents were executed in 1953. Michael 
Rosenberg was ten years old and Rooby was six. and they 
became fugitives at an early age. Tpey learned while still 
foung to protect each other, to hide their identities. to 
deny the probing quesiions of adults who knew the truth. 
In 1953-after three ycars in limbo-they went to live with 
Ann and Abel Mecropol, older radicals and professional 
theater people who went by the stage name of Allen. 

The Meeropols made it their business to shield the boys ~ 
from publicity and notoriety. And so they grew up in the 
semi-underground, schizophrenic world of the red-disper 
babies in the 1950s, got involved in the Movement in the 
1960s, and became family men, radicals and teachers in the 
1970s. In that time they never publicly acknowledged 
themselves as the children of Julius and Ethel Rosenberg-a 
secret known only by their families, close friends and tew 
others. 

During the lust two years, they looked on with mixed 
feclings as their lives were fictionalized in a novel called The 
Book of Daniel. Then Doubleday celebrated the 20th anni- 
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versary of the execution by publishing Louis Nizer's 7iie 
Implosion Conspiracy. Michael and Robby watched it climb 
and settle comfortably into the best-seller lists, and us 
Nizer’s myths, distortions and misinterpretations went un- 
challenged, they grew pessimistic. It was. they felt, like 
watching their parents being tricd and executed again. 
“Throughout last year,” says Michael, “with people reading 
the distortions in Nizer’s buok, I felt that the other side was 
winning ... Nizer makes my parents to be ‘60s political 
stylists. He misuses the letters, says*they were the equiva- 
lent of Jerry Rubin tearing off his robes and stomping on 
them on the Dick Cavett Show. He says that they postured 
in the letters, that they loved the publicity. But 1 thick that 
is a misunderstanding of their life and values. .. .” 

f Their life and values: for the first time in 20 years, 
Robby and Michael Meeropol publicly identified themselves 
as Robby and Michael Rosenberg and brought suit against 
Louis Nizer--for violating the copyright laws in his use of 
their parents’ Death Howse Letters and for misusing the 
copyrighted material “... to deceive ... and to impress the 
public with the authenticity ... of false, fictitious, and 
dis..-ted writings.” They took Nizer to court, they say, to 
correct “this gricvous wrong.” 


[MEMORILS} 


hen Julius and Ethel Resenberg were arrested 

\- in 1950, the family lived in Knickerbocker 

Village, a housing project on the Lower East 

Side. “It was a big, beautiful, brick apartment 

building,” says Michael, “with a playground; the K and K 

luncheonette inside so you didn't have to go out on the 

street. It was nice. We didn't have a TV, we never had a car, 

but we had a cheap phonograph. records, and a radio of 

sorts. But remember, my father owned a machine shop. Of 

course, he was paying off his debts. He was, if you'll pardon 
the expression, petit bourgeois... .” 

Michael’s memories of the period ure sharper © an 
Robby’s. “f have a weird kind of ns mory that fixes things 
in my mind, | can remember details.” But both have be- 
come archeologists into their Kurean War past, probing 
layer after layer of an historical record buried deep in their 
subconscious. Something or someone often jars their 
memory: “I know that my father was a hell of an intellec- 
tual,” says Michacl. “Accoiding to Morty Sobell he was 
more like a Talmudic scholar than an activist, always think- 
ing, reading, studying. discussing things. That's what others 
have said about him, but he came across to me as someone 
who liked to play basebal!. He played baseball with me in 
the house. If I hit the ball into my kid brother's crib it was 
a double; if I hit it out the window it was an out. It seems 
to me that Jutius was alwavs at home, or taking me some- 
where. li’. hard to imagine he was working. We used to go 
for rides on the Third Avenue El. to South Ferry, and then 
on the Staten Island Ferry, and to the Bronx Zoo. Occa- 
sionally I went to his machine shop on Houston Street. | 
can remember playing with magnets.” They were avid base- 
ball fans, and supported the perennial underdog. the Bunis, 
the Brooklyn Dodgers mainly because of Jackie Robinson. 

Some accounts pe .ray Julius Rosenberg as a commiticd 
ideologue who put much effort into indoctiinating his 
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eldest son. Michael disagrees: “I think | was too young to 
be indoctrinated ... The ciosest | came to indoctrination 
was playing a ‘Bridge’ game. | was a bridge. All the war 
convoys would go over me and when the fascists went over 
the bridge I raised up and my father said, “Great, you killed 
the fascists, shake hands.” | remembe- the smile on his face. 
Tremember that he taught me that fascists were enemies.” 

Michaci remembers Ethel Rosenberg as “short. dark, and 
.. hairy, though not her face. She was artistically oriented, 
loved to sing, and I think she played the guitar. She had a 
great voice. Also, she spoiled me rotten, doting on me. Can 
you believe it, they were poor people on the Lower East 
Side, and they bought a piano for our tiny apartnient and 
set me to work taking lessons. | remember playing ‘From 
the Wigwam in that apartment.” 

Then, in 1950, the Rosenberg family was torn apart. “In 
August,” recalls Michael, “my motl.er was arrested. I've 
tread and I've been told that I screamed on the phone but | 
don't remember it. That night a woman who was hired for 
the day stayed with us, and the next day shx took us to 
Ethel’s mother, who just took care of us. She wanted to get 
tid of us immediately. She held on to us in September and 
October, and we missed a lot of school, and then she 
dumped us at the Hebrew Children’s Home in the Bronx. | 
hated it. Most of the hired people around us were young 
black women. A young high school kid was our co"nselor. 
The black wonien were paid miserably, and they used to 
take out their aggression on us. They would beat us up if 
we were at all sassy, and since we were pretty troubled, we 
were often sassy. My problem was that I was a finicky 
eater. I refused to cat, but Robby picked it up and started 
to eat, and | would say, ‘No, Robby, don’t.’ After that they 
separated us, and he learned to eat. He wasn’t as set in his 
ways as | was. 

“When a new girl was hired, | was pointed out as a 
trouble maker. They told her how to deal with me: ‘He 
likes bread. If he docsn’t eat everything, we give him noth- 
ing.’ 1 hated it, but I also started to play with the other 
kids. That lasted from November to June [1951]. Then 
they set up a home with my father’s mother, and a regis- 
tered nurse. When | got into her house. | was wild out of 
my mind, and my grandmother couldn't control me, and 
when the nurse tricd to [control me], grandma interceded 
and finally drove the nurse away. We stayed there for the 
whole summer, went to day camp in the summer. went to 
school, had a bad year at school, a horrible, horrible year. 
The year at the shelter, we went to PS 30 in the Bronx and 
that was a good year. Kids liked me, | got along with the 
teacher. In PS 132 in Manhattan it was horrible. My ageres- 
sion showed up in bad penmanship. My conduct was ter- 
rible. Grandma couldn't handle me by then.” 

Robby lacks Michael’s clear recollections of this period. 
but he does remember Mrs. Rosenberg—Julius’s mother- 
and the ‘pact the trial had on her. “She see..cd to be a 
rather typical Jewish grandmother, fairly ignorant ... 1 
think she was destroyed by the trial ... she became senile, 
fell apart and died, when she was about 73. She was old 
enough for them to say that she died cf old oge, but it 
seemed to ine that she was really too young. She always 
talked about her son being killed: she had a special place 
for Julius in her heart.” 


Michael says he was a wild child at his grandmothe: s, 
and he was just beginning to learn about the world and the 
way it viewed him as the son of Julius and Ethel Rosenberg. 
At first, he recalls, he was “very open about who | was. | 
was young and naive. I told Phil, ny first new friend on my 
grandmother's block, who I was. | went to his house and | 
also told his parents. They listened carefully when 1 told 
them thai my parents were innocent. They were friendly. 
and nice, and it made me feel good. My friend Phil told me 
he had another friend named Lawrence who was a 
‘ blabbermorth, that he talked too much, and that 1 
shouldn’t tell him. But my reaction was, ‘Ohfthat's g-eat. 
Pll tell him, and he'll teli the whole neighborhood thc’ my 
parents are innocent and we'll get tricnds to help ’ ’e told 
Lawrence. One day when I was at itis house watching TV. 
his mother asked, “What's your name?’ ‘Michael Rosenberg.’ 
I said. ‘Are you Julius and Ethel Rosenberg’s son?” she 
asked. ‘That’s right,’ I said. ‘and if you read Jie .Vutivnal 
Guardian you'll see that they are innocent.” She shouted, 
‘Don’t talk to me about it.’ 

“Then they started to work on Lawrence. His older 
brother said, ‘Look, Lawrence, are you a lcyal American?’ 
And the mother said to me, chasing me out of the house, 
‘It’s time for you to go now.” She turned to Lawrence and 
said, ‘I don’t want you hanging around with your com: 
nist friend anymore. And to me, ‘Don't let me catch you 
hanging around Lawrence anymore.” 

“J was an cight-vear-old kid, so i just ran home crying. 
That was the beginning of knowing to keep. my trap shut. 
It’s funny that the first kid was sympatietic. it was ,-od 
luck. If [had been lucky enough to meet a few friends then 
I might not have been so discouraged by Lawrence’s family. 
I might not have shut up.” 


[THE TRIAL] 


TN eanwnile, Julius and Ethel were in prison, and 
7“ / Robby and Michael went 15 visit them often. “I 
|\ remember flashes cvysial cicar,” says Robby. “T 
: can remember driving up t9 the prison, the 
Hawthorne Circle, which is no longer the ¢. But 1 doit 
rerpember what the prison looked like. | remember my 
* brother playing hangman with my father. I never did. I 
semember a couple of visits- quite subdued and the weird 
thing about them was how normal they were. It was like 
everything was so covered up, because to admit how freaky 
the whole situation was would have been unbeurabie. | 
don’t remember a jot, and maybe | repressed it.” 
Michael, liowever, was old cnovgh at the time to know 
what was happening and to try to figure it out. “‘! was told 


by oo -ers that they were charged and found guilty of being - 


spies. My initial reaction at the time was that that was 
stupid. ‘There is no such thing as stealing the secre’ of the 
atom bomb,” ft thought. 7 think that was a normal reaction. 
If only Manny Bloch had brought ovt that point in court! 
What happened was that from 1949 on, scientists were 
drowned out by the politicians who kept saying that there 
was a‘secret, that the Russians had stolen it. Once when | 
went to visit my pasents in jail | asked them point blank, 
‘Are you innocent?” Later on I found out that they weren't 
too happy about my-«having to ask them, as you can ima- 
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gine. ‘Of course we are, icy said, and | was satisfied.” 

They were innocent, he believed, but they were in jail 
and the law’*rs couldn't get them out. He decided that he 
himself wou. J be a lawyer when he grew up. “i visited my 
father in the Death House and told him I'd become a 
layer and free him. There were a lot of fine lawyers 
around at the time—Vincent Hallinan, Charles Garry—but 
they didi't have anything to do with the case.” It was a 
point that bothered him-the failure of the great radical 
lawyers and the Commcenist Party to rally early te the 
Rosenbergs’ defense -and he devoted a lot of thought to it 
in the years that followed. “My understanding is that the 
CP reacted to them like the plague. They were concerned 
with their own cases, the Martinsville Seven, Willie McGee. 
Left-wing lawyers berated my parents’ lawyer Manny Bloch 
for taking the Rosenberg case. ‘How dare you,’ they said, 
‘the Left has got to be clear of this case.’ The CP was 
concerned wit.. the Smith Act defendants and the party 
-cople who had gone underground. 7he Daily Worker gave 
it very little publicity. Go back and read the Worker; you'll 
sce that while the Committee to Secure Justice for the 
Rosenbergs was stiugeling along, while the National Guar- 
dian was running its series about the trial, there was aoth- 
ing, nothing, nothing. They gave ne support; it’s as simple 
as that. Later on, when it was too Jate, they joined the 
bandwagon.” 

ile wonders today if a better legal representation would 
have freed his pareats, and, in a way, he fears the answer. 
“The ‘lawyer’ problem is of crucial importance to me. | 
hope it’s not true that a better lawyer could have saved 
Julius snd Ethel. | love and revere the memory of Manny 
Bloch. But I look back at the trial now and see Icts of 
mistakes. With perfect 20/20 hindsight | sce many things 
which could have been done, and many of these things 
Bloch himse?f later admitted. 

“T don’t think Bloch was a bad lawyer, but he was a 
scared lawyer, and he was alone, 1 mean dreadfully alone. If 
the Commun ‘sts treated him like a pariah. you can imagine 
how others handled him. He had no one but his old father, 
who was a business not a trial lawyer, and Gloria Agrin. It 
was a political necessity that they be convicted, but I think 
that a better fight could have been made, certainly. ] must 
believe that the political necessity caused them to dic, be- 
cause otherwise I have ¢o believe that the Committee, and 
Bloch, were responsible, and | can’t believe that because the 
case is of such great historical importance. It would hurt 
too much to believe that our friends were to blame. 

“Others will disugree with me. i’m very subjective about 
ii. Morty Sebell flays both Blochs mercilessly, and also his 
own lawyers, who told hin not to testify. Bloch was scared 
about the handling of the case. The CP lawyers in the Sinitiy 
Act cases had been agercssive and combative, and they had 
just been convicted of contempt of court. Bloch’s tactic 
was to be extremely courteous, and deferential. but he was 
so deferential that he ended up praising the judge for an 
impartial trial. He was convinced before the trial even 
started that they would be found guilty He was hoping 
against hope that the judge wouldn't sentence them to 
death. He thought that his own courtcousness and respect 
for the judge could save my parents from the electric 
chair.” 
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{THE SUMMER OF °53] 


rom Mrs. Rosenberg’s house ic buys went to Nv 

Jersey to live with friends vi their parents. There 

they spent the summer in the country and stayed 

on for the next school year. “1 had an excellent 
year there,” says Michael. “I visited my parents regularly, 
and | was pretty happy. Robby and | had tremendous con- 
flicts with the younger son of the people we were living 
with. The two people were older, and they were diiven to 
distraction. Unfortunately that was the summer of the 
execution --an endless summer of playing ball.” 

The summer of °53: a summer of baseball, football. talk- 
ing with friends: not a painful summer. “The execution was 
a small part of it. June came, we went to Washington, got 
back. We went to visit our parents. and I put on my little 
show--] starfed to wail as | was leaving. “One more day to 
live, one more day te live’ over and over uguin. | was kissing 
them goodbye and leaving. Then we got the one-day re- 
prieve. | knew about F..:ice Douglas’s stay of execution. 
We watched the bascball game on June 19 as the announce- 
ments came in. I stili had hope. | thought that the mercy 
letter my mother had written would have'an effect. That 
day was a bad day. | remensber keeping it from Robby for za 
week, and then one day he was talking about when 
Mommie and Daddy are coming home, und I said, ‘Sorry, 
Robby, Mommie and Daddy are dead; they're not going to 
come‘home.” : a 

Just like that: dead, gone. forever. “Ll used to mistreat 
him very badly.” says Michacl. “There were times in High 
School when we'd be talking at night, and Robby would 

-Say, Meaning our adopted parents, ‘Where’s Mommie and 
Daddy?’ and Id say, ‘Dead.’ : 

“I'm sure that Robby built up a protective wall because 
he really didn’t understand. In my case..brutally challenging 
him was kind of uscful. | didn’t have friends who knew 
about it. and so I rarely talked about my parents. A lot of 
stuff was being submerged in me. 1 reme.nber reading 
Knock on Any Door and the end of it there’s a vivid de- 
scription of the events leading up to an execution in the 
electric chair. That got me. | do not remember crying 
before then for emotional reasons. That was the first time. 
The fact that it was cach an extreme gush was incredible, It 
leads me to believe | was sutmerging things, and forcibly 
rsmninding Robby who we were. It was my way of fighting 
Witt repression. Because Robby would never talk about 
ihose things. | wasn't very nice duting those two weeks in 
early June, 1953. That's the only pain | remember. | was 
playing baseball when it happened. They took us out of the 


house to day catch, and when we came back it was over.” 


(FROM ROSENBERG 1O MELROPOL] 


bout six months later, Emanuel Bloch- their parents’ 
\ Jawyer—arranged a new home for them with Ann 
— and Abel Meeropol. There had been problems I’ :- 
ing in New Jersey. Michael remembers that 
people kept asking him, * ‘Are you any relations to those 
two spies?” And Vd say no, telling myscif, ‘Well | haven't 
lied, because they aren't spies.” * : 
The boys weie moved back .to New York, and in 
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December 1953, Manny Bloch told them that they were to 
g9 to a Christinas Party and that couple would pick them 
up there. The couple were the Meeropols: “We didn’t know 
we were going to live with them until they told us. | think 
Manny thought it would be better that way. Manny died 
before the Meeropols were ceriified as our legal guardians. 
and so the bastards trom the Welfare Department started to 
move, One night they threatened to break down the duct. 
We went to court. They sent us to the Welfare Department. 
to Pleasantville. N.Y... and then our side got a writ of 
habeus corpus, and the judge sent us back to oui grand- 
mother’s. He appointed a nice co-guardian.” Finally. in 
September 1954, they moved in permanently with the 
Meerupols. 

For both boys, it was a ternbly important change in 
their lives. “Ef was a real wise guy.” says Michael. “I was 
given a thorough examination by Dr. Frederick Wertham in 
1934. and he thought | was very close to being psychotic. | 
needed extremely careful. firm loving care. in as normal a 
situation as possible. | couldn't stand still for a minute. | 
never looked at anyone when i talked to them. [ was 
Vicious in terms of responding to any adults who crossed 
me. IT was a fresh kid. 1 drove adults to distraction. The 
Meeropols sat on me. They gave us steadiness. a family, a 
foundation.” The Meeropols were loving and warm but 
they could not exorcise all of his fears. “Like all kids, | 
used to have nightmares. For years. even after 1 was mar- 
ried, | would wake up screaming. While my parents were in 
jail, 1 used to have monster dreams. | remember dreaming 
of running away from something. | would hear the sound. 
and feel the presence of the creature. but | wouldn't see it. 
It would be one of these things trom above. The voice 
would say, ‘We've get vou now.” then someone would wake 
me trom my sleep because I'd be screaming out loud.” 

And then there were the identity crises, the inevitable 
questions about his real parerts. and his denials. “When | 
was in junior high school, the Daily News carned a series on 
the Death House and ran a picture of me. We tried to get 
the picture pulled. but it was printed. and several kids in 
school saw it, and thought they recognized me. But | 
denied that | was Michael Rosenberg. Little by little that 
began to grate on me. In junior high school | even volun- 
teered the opinion in class that you weren't a goad Ameri- 
can unless you believed in God. That kind ef stuff was just 
so bad. I loathed mysell for acting that way, 

_ “Then in Elisabeth Irwin High School the. situation 
changed because radicalism was viewed as a good thing. | 
degan to think of changing my name. | wanted to make 
amends, to pay back for all the bad things | did.” 


{A PRIVATE WORLD] 

s for Robby, from 1949, when he was three. to 1986, 
when he was ten, he lived under Michael's care 
and protection. “We had a private world.” he 
recalls. “but I don’t think that we talked much. I 

Was very conspiratorial.” Where Michael was loud and in- 
sistent, Robby was low-keyed and easy-guing. He was a true 
introvert and lie hid his emotions. More than Michael. he 

felt persecuted and kept silent sbout his identity. 
The boys were different, but they were close- perhaps 
(Continued on page 49) 


ROSENBERGS 
(From page 41) 


closer than most brothers. They often 


slept together in the same bed and 
they “never fought. We were civil,” 
says Robby. “He always iried to build 
me up, said i was better. There was 
affection and kindness. 

“There were certain code words be- 
tywcen us. Michacl was very earnest. He 
would ask, ‘Do you think he knows 
about Mommie and Daddy?’ That 
question would define a whole set of 
social reactions and initiate a stratery 
for‘ responding to any given social 
Situation. Michacl’s question h2d in- 
finite implications.” Michael, for his 
part, tried to protect his brother. “1 
would go apeshit if he went near thie 
edze of the subway platform. I'd 
always want to hold on to him. I used 
to have him hold on to me, on the 
elbow vehen we walked in the street.” 

Robby developed his own protec- 
tive mechanisms: “We Icarned how to 
‘be normal, I mean we red-diaper 
babies ...°1 remember that it was 
better to keep quist, and not say any- 
thing, and stay in the background.” 

Those were difficult times for 
Michael and Robby, but not nearly so 
difficult as they might have been with- 
out the Mecropols. “They decided that 
I needed a normal atmosphere,” says 
Robby, “that ] should be separated 
and protected.” It took courage on 
their part, “and it was a. difficult 
task.” The Meeropols gave the boys a 
more-or-less stable climate in which to 
grow up. And in spite of their unique 
situation, they led more or less normal 
lives. : 
And so they survived’ the 1950s 
with memories not unlike those of 
thousands of other ‘“sed-diaper 
babies.” “I remember McCarthy,” says 
Robby, “but his death, not his power 
and glory. 1 remember him beinz dis- 
credited. I remember the 1956 cem- 
paign, but not much before 1955. | 
remember Elvis Pres!cy on TV, thinss 
loosening up. I don't recall the hys- 
teria of the 1959s, but the artermath, 
the icgacy of fear.” That, too, rive 
way in time, es Southern blacks bercn 
to Stage marches, boycatts, ond cil-ins 
for integration. A new Movement 
began to te":e shape—filling the snrce 
left by McCarthyisar -and it ory culed 
to the 
Rosenberg. 


sons Of Julius and Ethel 


(THE EDUCATION OF MICHAEL] 


he year 1963 brought the great 
march on Washington and Mar- 
tin Luther King’s stirring ora- 
tory: “I have been to the mountain 
... Thave a dream ...” It was also the 
tenth anniversary of the Rosenbergs’ 
execution, and their sons were becom- 
ing young men. Michael Meeropol was 
20, an undergraduate at Swarthmore 
College in Pennsylvania, and a fervent 
supporter of what was already called 
The Movement. 

He was the archetypical son of the 
Old Jewish Left: “I was brought up on 
folk songs, played the guitar and was 
sent to a siule. ... 1 didn’t learn 
Hebrew but Yiddish, and was taught 
about the tradition of Jewish rebels, 
like the Maccabees, and also songs of 
the resistance, like this one: 

Never say that there is only death 

for you. : 

For leaden skies may be concealing 

days of blue, 

For surely all for which we yearn 

will yet arise, 

And our marching steps will 

thunder, we survive. 
In a shule, radical Jews could remain 
Jews and be radical tos, wiihout sacti- 
ficing one part of themselves. 

This Old Left heritage is still very 
important to Michael Mecropol. “I cut 
my eye teeth on The Great Conspiracy 
Against Russia,” he says. “That was at 
age 11. Then | went through Elisabeth 
Irwin, a rad school. I was pro-Sovict 
on the Cold War and was Vice- 
President of a New York City chapter 
of SANE. .. . It was not an casy transi- 
tion from Old Left to New Left.” 

In 1960, he graduated from Elisa- 
beth Irwin and went to Swarthmore, 
where almost immediately he became 
involved in radical politics: “[We] 
were unashamedly Leftists from the 
start. We didn’t hide. People used to 
cali us the Swarthmore CP, and we'd 
smile at tho. Everyone knew we 
weren't memlers of the party, but we 


* supported the Ruszians. 


“Our life style was that of ordinary 
college students, We liked to get laid, 
get diwnk, have a good time. I didn’t 
smoke ¢:ass, and as far as J know, 
there wasn't any at Swarthmore when 
Javas thers.” : 

Though he did not experience the 
cultural upheaval which later rocked 
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American college campuses, he was 
very much a part of the political ex- 
plosion in its earliest staces. But for 
him, political activism carried certain 
special risks which it did not have for 
others: “My biggest fear was never jail, 
but arrest and the ensuing publicity 
and exposure. | thought that who I 
was—the son of the Rosenbergs— 
would com out. When I finally was 
arrested. I enjoyed myself. 

His arrest came when he was still an 
undergraduate at Swarthmore. There 
was to be a civil rights demonstration 
in Chester, Pa.: “I was embarrassed 
about not going and doing passive 
resistance. So I decided to picket in- 
Stead.... But we were all arrested 
anyway—those committing civil dis- 
obedience, and those picketing—and 
thrown in jail together. I had separated 
myself from the sitting-in but the 
police made no such distinction. We 
were all the same to them. 

Michae! graduated when he was 21 
and went abroad, to kings College, 
Cambridge, still struggling with the 
question of his identity. There he lived 
in a room situated above E. Mf. For- 
ster’s college quarters and studied eco- 


nomics with the British Marxists Joan 


Robinson and Maurice Dobb. In the 
early 50s, many radical academics had 
fled McCarthyism, taken new names in 
England, and gone to work in British 
universities. “I thought that it would 
be an excellent opportunity to change 
my name [back ito Rosenberg]. J 
would be in a strange country, no one 
would know me. England offered a 
perfect oppcrtunity, a new name for a 
new life, but again my parents dis- 
suaded me. Now, looking back at it. 
I'm not really sorry that I didn’t 
change my name.” 

In the mid "60s, he returned to 
America to continue his post-graduate 
Studies at the University of Wisconsin, 
and his political belicfs reflected the 
growing impact of the New Left: “... 
I awakened to the bankruptcy of the 
American Communist Party. I didn't 
know that before. I was very excited 
by the Peace and Freedom Party, and 
by the Black Panther Party, which wes 
rapidly expanding at that time. I 


. Wanted to see a genuine third party 


take shape and offer a real alternative, 
and so [ helped organize the Wisconsin 
Alliance. | went door to door in my 
neighborhood talking to people.” But 
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«while he moved away from his earlier 


adherence to Old Left politics, he had 
reservations about the thrust of the 
student movement in the late ‘60s. “In 
1968, for example, when my friends in 
SDS were occupying buildings at 
Columbia. and protesting in the streets 
of Chicago during the Democratio 
Convention, I wanted to form a third 
party to get on the ballot. My hind of 
work must have seemed extremely 
tame. [Personally] I wantcd to be- 
come a columnist for the student 
newspaper because I felt that I could 
convince people that radicalism is 
tational. The bigcest argument against 
the New Left was that it was ir- 
rational. I always felt that if you had 
some kind of respect for the people 
you were trying to persuade, you 
would have a much better time show- - 
ing that it was rational. In 1969 
Weatherman said very honestly, 


. ‘There’s no chance of convincing them 


so Ict’s not try,’ and I must admit that 
the extreme racism of the Nixon 


* period, and the reaction to the POWs 


coming home, sometimes made me 


- fee] that the majority of the American 


people are so rotten they deserve 
Nixon, and rising prices. It’s a terrible 
thing to think, and for anvone, like 
myself, who belicves in socialisin and 
progress, it’s aimost a confession of 
complete failure. Because if you aren't 
going to reach the American people, 
there’s no way out. 

“We had createin Madison- and it’s 
still true of the city—a semi-libcrated 
territory. But instead of reaching out, 
radicals flailed out. All the trashing at 
Madison was a catharsis, like jerking 
off.” 

Michael recalls the bombing of the 
Army-Math Research Center in Madi- 
son. The explosion killed a research. r 
and demolished a building which for 
years had been the target of student 
protests because of its involvement in 
counter-insurpency plenning. “First of 
all, I was sorry that the puy wes Milled. 
I think that most bombers have tried 
not to kill or injure people. | was also 
worticd stout the negative reactions 
that miczht have ensued. } had mixed 
feelines. I didavt like traching or block- 
ing traffic because you simply pre- 
venied ordinary: cople from cetting to * 
and from wotk, from shopping, or 
travelling. But blowing up Chase Man- 
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hatian or Anny Math—that was a real 
pin prick in the Empire. It huct.” 

Still, for all his sympathy for the 
New Left, Michael admits thai he 
never “made the cultural transition 
from the Old to the New Left. “I've 
always been scared shitless of psyche- 
delics. | thought that there was so 
much repressed in me that if I took 
LSD [| would let it all out violently and 
suddenly. I'd rather let it out slower, 
and under more controlled circum- 
stances. It was a deliberate, conscious 
decision on my part ... There must be 
alot of self-hatred inside because I sur- 
vived. 1 don’t know specifically what's 
inside. but I assume that there’s a lot 
of stuff that my body has done a good 
job of hiding. And-since I’m function- 
ing in the world without difficulty, 
I've felt there’s no need to delve into 
it. Let sleeping dogs lie. That was s 
conscious decision I made.” 


{ROBBY AND THE NEW LEFT] 


T n 1960, Robby Mecropol became a 
, teenager, and he was part of the 
4 generation which helped to trans- 

form American politics in the decade 

that followed. He was just young 
enough that he scarcely remembered 
the Red Scare and McCarthy. just old 
enough that his political education 
came after the election of John Ken- 
nedy to the Presidency. He felt much 

Jess identification with the Old Left of 

his parents than his brother did, and 

he made the transition to the New 

Left easily and naturally. In large part, 

ji was a cultural question. Where 

Michael related strongly to Jewish cul- 

iure, Robby resisted it: “I kept on 

thinking, ‘Why be Jewish? Why be 
anything?’ I think it is a silly tradition 
to divide pecple into all those lines. 

When 1 was growing up, we always 

ssemed to live across the street from 

synugosues—there was 149th strect 
and Riverside Drive, ]61st and Broad- 
way. | can remember one Saturday 
morning watching the people come 
out of the synazveue. They were so 
arrogani. I'd have to step out of the 
strect for them. They probably as- 
sumed I was an Italian kid because | 
was so dark, a street urchin, and 
probauly Catholic to boot.” 

Ii some ways, the Mceropols cased 

Robby’s subsequent transition to the 

New Left. “They were National Guar- 
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dian, rather than Daily Worker, 
readers. They were looser and into 
theater and arts. | went to Elisabeth 
Irwin, and Lincoln Farm in the 
summer. | was around Left Wing 
people. | remember the March on 
Washington in 1963, getting ivio folk 
music. | knew some people who 
formed the Westchester Viet Cong. 
They had @ scenario; they'd camp out 
in thie woods, and at two er three in 
the morning they'd vandalize army 
bases. They did spray paint actions.” 

Robby went from = ‘sabeth Irwin 
to Earlham College in indiana. There 
he helped to found the Earlham Peace 
Committee, supported the National 
Liberation Front, organized dzmon- 
Strations against the Vietnam War, and 
made cultural contact with the renera- 
tion of the “60s. “At Earlham College, 
one of the first persons | met was a 
head. I got into the New Left, and 
youth culture very quickly. It was a 
process of becoming separate from my 
parents. My friends and I decided we 
were going to be out front. The Old 
Left whispered, ‘We're progressives.’ 
We were going te shout, ‘We're revo- 
lutionaries.’ ” 

After two years, Earlham scemed 
too small « world for him, and Pobby 
transferred to the University of Michi- 
gan at Ann Arbor. ile joined the stu- 
dent political party called “Voice” and 
later SDS. Tnere he was arrested in 
1968, “after Chicago,” he recalls, “and 
mostly because of Chicago. There were 
some valid criticisms but Ann Arbor 
tadicals made all kinds of excuses 
about not going to the demonstration. 
We had a sit-in to protest clothing 
allowances for welfare mothers. When 
] was anested, | had a trapped-in feel- 
ing. | was ‘in their clutches.” I had the 
feeling that they can really scek out 
and find you.” : 

In the summer of 1969, he became 
involved in a living collective in Ann 
Arbor called “The Commune.” “There 
were originally seven people, then five. 
We lasted for two yt2rs, became a real 
institution. The commune came out of 
the Women’s Movement. There were- 
more women than men, and women's 
politics predominated.” He calls that 
perica “the crazy times” for the Ann 
Arbor movement. “There were large 
demonstrations, recruiter actions, in- 
cluding a major one against Dow 
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Chemical. Another day another action. 
The recruiters were locked™in their 
rooms, windows were trashed, people 
split before the police came. | was 
largely in fear. sy 1970, ! believed in 
the million groovey kids theory. It was 
really insune. I never went into 
Weatherman, but many of them 
were fricnds. The physical violence 
pert was too scary for me. [Yet] | 
didn’t think, as many Weathermen did, 
that the revolution was going to be 
made here and now in the streets. 
After the SDS split ! found the organi- 
zation stifling, and i dropped out. 
Looking back at it now I can say that 
the New Left wasn't a hassle for me. | 


* think that one of the reasons I got in- 


volved with the New Left was that it 
was scary to dredge up all that stuff 
from the past which was cornected 
with my parents, with the trial, az.d I 
didn’t want to know about it. So | 
tried to apply my pclitical feelings to 


’ the present, and fell into the New Lefi 


entiiely.” 
* [COMING OUT] 


t is 1973: Year of Watergate. and 
4 Julius and Ethel Rosenberg are 20 
Jk years in the grave. Their boys arc 
men now, with families, careers, and 
lives of their own. They both married 
early and had children: “1 think it’s 
more than a coincidence,” says 
Robby. -“The desire to create the 
family, and to reestablish that which 
had been destroyed was very impor- 
tant.” They both are part of larger 
communitics as well. Michael works 
with the Union of Radical Political 
Economists, which he regards as a kind 
of political family. Robby, his wife 
Elli, and their daughter Jennie share a 
large, three-story house with three 
other adults. 

Over the years they have gradually 
come to terms with their past, and the 
memories of 1953. What was once a 
closely held secret, they learned to 
share. “There were to people 1 was 
going to tell,” says Michyel, “who in- 
terrupted me before | could get it out, 
which was a great relisf. Once | wrote 
it out on paper and showed it toa 
friend. My wife was the first person | 
told directly. [It to > forever to get it 
out. My heart was coing like a cod- 
damn bess drum. [ finsily closed my 


eyes, said it to myself once, then said 
it out loud. My wife said ‘Who?’ [t was 
anti-climactic. But ever since it’s been 
easier. It's as casy as snapping fingers.” 

Robby found it more difficult. 
“Elli was the first person I told | was 
the son of Julius and Ethel Rosenberg. 
She knew already, of course, and most 
of my best friends knew without me 
having to tell them. 1 didn’t want to 
tell them, and I still have that hassle. J 
want them to Anuw, but don't want to 
tell it.” 

There were pressures to make a 
public stand even before this year. In 
Ure late "60s Michae! offered his help 
in getting Morton Sobell released from 
Alcatraz, where he was serving a 30- 
year sentence, but svon afterward 
Sobell was paroled and Michael's as- 
sist wasn't needed. 

Th... E.L. Doctorow’s The Buok of 
Daniel appeared in 1971. It is a novel 
about the children of two spies exe- 
cuted for passing the secret of the 
atom bomb to the Russians, and it has 
become a best celler in radical circles. 
It is a work of fiction—not vused on 
the actual lives of Robby and Michael 
Meeropol The execution, for instance. 
occurs in 1954, and one of the chil- 
dren is a girl who enters a mental insti- 
tution and commits suicide. Daniel— 
the elder son—doesn't follow his sister 
to the grave, but he becomes a cruel 
sadist, for example, burning his fair 
buxom wife with a cigarette lighter. 
Michael dislikes Daniel. whom he docs 
not resemble at all, but he admits, “I 
could have been Daniel or worse.” 
Even so, he enjoyed the book. “One of 
the things I liked best ubout the novel 
is when Daniel talks about nis parents 
liking to screw a lot. That makes me 
feel good. Children are supposed to 
not imagine the idea of their parents 
screwing at all. When I was growing up 
as a pre-teen and a teenager ! had that 


reaction, but | don't feel that way. 


now. 

“In the novel, Daniel knows every- 
time they screwed. In fact, | was too 
young to know. Julius and Ethel 
didn't have any problem walking 
around naked in front of us. So far as ] 
remember. they weren't Puritanical, 
inhisited people.” Michael says that he 
found the book moving. “When I read 
some of the journalist accounts of the 
last davs before the exzcution, it erabs 
me, knocks the shit out of me. I re- 
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member finishing reading Doctorow. 
Annic wasn’. home at .he time. [ put 
down the book and picked up both 
my kids and hugged them fora long 
time.” 

For his part, Robby thought that 
The Book of Danicl gave “a fecling of 
what it was like to be poor ir New 
York in the "40s," but there his appre- 
ciation of .1e novel ends. “It’s being 
taken as a sympathetic account of the 
Rosenberg case. That's .wful; that's 
worse than J. Edgar Heover’s FBI 
Story, which no one imagines is 
sympathetic to the Reds.” Doctorow, 
he teels, “has a strange licad about 
sexuality. There are ne normal sexual 
relationships in the book. Doctorow is 
‘bombastic’ about sex; he's either 
hysterical or setisationsl or sado- 
masochistic. Also, Doctorow seems to 
be saying that you can’t be politi: al 
and also a humanist, that people are 
sacrificed to the cause.” 

'f The Book of Daniel moved 
Michael and angered Robby, Louis 
Nizer’s best-seller, The Jmpiosion Con- 
spiracy, produced no such mixed re- 
views. Both of: theni were horrified. 
Here was a book, advertised as the 
definitive work on the Rosenberg case, 
and so filled with inaccuracies—which 
they, from their own memory, knew 
to be inaccuracies~as to turn it on its 
head. For example, says Michael. 
“Nizer claims we were used by ihe 
Committee. That’s a dastardly thing. 
Ile defames the Committee. We were 
protected, very few people came to sce 
us; we weren't paraded 2-ound to stir 
up emotions, to sensationalize. | only 
Went to three rallies, and once to 
deliver a letter to President Eisen- 
hower, but we were never treated as 
pawns by any political group.” Then 
again, Nizer sensationalizes his account- 
with information of dubious auihen- 
licity: “Nizer had Julius practically 
Stripping Ethel in jail the first time 
they meet, and getting on top of her. I 
don’t think that happened. So far as { 


‘know they simply embraced. Nizer’s 


book defames them in a way that in- 
vades. Robby’s and my privacy, 
destroys a lot of our psychological 
foundations by saving we were ne- 
glected while they became such active 
spies, and that we were used miserably 
in the campaign to save them. Both of 
those statements are bald-faced lies, 
and beth are crucial.” 
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The time was right, the issie impor- 
tant enough, for them to make their 
first public stand in defense of their 
parents. It was not ¢ decision taken 
lightly. Robby in particular had always 
been reluctant to “come out,” as they 
call it. “I thought that expusure would 
turn me into a television character, 
and I didn’t want to be ‘medium cool. 
When I was little, exposure was very, 
very threatening, and secrecy becarffe a 
way of life.” 

Bui the Nizer book secmed to de- 
mand a response. It was an instant 
best-seller, received largcdy fa uavle 
reviews, and Otto Preminger ceported- 
ly acquired the screen rights io snake it 
into a movic. It could not be ignored, 
and there were other factors as well 
which pushed Robby and Michael to 
make a public stand. 

There were, for example, the 
effects of tine. These men Robby and 
Michvel Mecropol, are quiet intellec- 
tucts, fe.nily men, but you sense ‘hat 
they have come as close to death as 
soldicrs fron the front: they have felt 
ii touci, them. There is a core of anger 
there, though it doves not often 
emerge: anger toward the men who 
killed their parent: and who are still 
very much in power. Nixon himself 
had a hand in whipping up the hysteria 
which claimed their lives, and not long 
ago he - considered ap.scinting the 
Rosenberg trial judge, Irving Kaufman, 
to the Supreme Court, He did not, and 
Kaufman--now a federal judge— 
continues to sit in the Foley Square 
Courthouse where he tried and passed 
sentence on Julius and Ethel Rusen- 
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berg. Irving Saypol prosecuted the 
case, and was rewaracd with a judge- 
ship; his aide, Roy Cohn went on to 
become Senator Joe McCarthy's right- 
hand man and, after that, a successful 
New York lawyer. In recent years his 
business dealings have come under 
official scrutiny, but he remains free 
and anxious as ever to justify the anti- 
communist crusade he helped to mold. 
These are men who profited directly 
from the Rosenberg execution, who 
tose to power, wealth and prestige 
wile the bodies were still warm. 

Both Pobby and Michel knew that 
at some point they would have to take 
a hand in setting the record straight. 
Then again, the 20th anniversary of 
their parents’ execution focused their 
feelings: “For a while 1 felt that the 
case was for the historians,” says 
Michael, “but now I've the sense that 
it’s the present, that the battle is on 
again.” Watergate, moreover, scemed 
to create a propitious atmosphere: “It 
made it possible for us to say, ‘Look, 
we've been saying all along that the 
government has been lyin: and forg- 

‘ing. You didn’t believe us then, but 
why not listen to us again.” 

Now they have gone public and 
come out, as it were. They are plan- 
ning to republish their parents’ Death 
House Letters for which each of tier. 
intends to write a new introcuctinn. 
(Robby’s may include a critique of ihe 
Doctorow novel.) They have hopes of 
being able to re-open the case. “You 
know the government had to execute 
them,” says Robby, “If they didn't 
execute them. they wor'! ti: 2 had on 
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their hands two people jailed for life. 
They would have had an active organi- 
zation fighting the case all the tume. 
How jong could the government have 
covered it up under those circum- 
Stances? If it came out, it woul’ have 
been worse than Watergate.” 

If the Rosenberg nares, id 
use chance to clear the ' 
Rosenberg sons hay 90 
themselves to the ti: They 
broader purpose as weij and s . 
special rewards. “It’s enerpatii ” says 
Robby. “It makes me feel i (a iatcgrat- 
ing different facets of my ifs. ‘t's 
given me an opportunity to vo vil 
able political work wnich is ais per- 
sonaliy satisfying. In this respect | feel 
I'm lucky. Dedicating my lif: te 1 1s 
isn’t an abstraction. | can make a dil- 


. ference. That's a feeling | often don’t 


have. It seems essential to connect 
things, to bring together the different 
pieces of history, and my life.” 

These men are not poor. helpless 
vw. ins aad they do mot want to be 
pit seutimentalized, of cast as 
erp. ns in an aftern on soap opera. 
Moe © tiey want to b¢ known exclu- 
cive « av the Rosenberg children. Soh 
ie ccusing and :riendly finger of 

snition are uny elcome. 

Ye they have undertaken a task 
vhich idoubtedly bring them 


recogni! and notoriety. They have 
done ii “at of a sense of responsibility 
—to ter parents to history, and te 


“hemselves. “1 vant to show tha: they 
were {J ut.” says Michael, ‘hat 
ther (var vo part of American / 04 
Wer policy. they can also teach ts 
avout simple honesty. You don” have 
to go out and court danger to br a 
hero. They had no choice: they «vere 
pushed into their role by circum. 
stances. [After we filed the Nizer suit} 
an article about us said that we'd been 


silent for years. | took that as a kind - 


of rebuke. Now I've a desire to, jump 
in with both feet to make up for lost 
time.” 8 
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The Court: Well, strike out ‘‘Communist gatherings;"’ 
did you ever see her at any gatherings! 

The Witness: I only saw her at my house, as i said, once 
[fol. 1777] at my shop; 1 believe, and that is about all I 


ean recall. 
, Q. How oftea did you see Ler in 19501 
A. I would say she has been over to our house a numbe: 
of times. 
~N Q. Hew often? 
ro A. I can't be specific. I would say a number of times. 
Y Q. When was the last time that you saw ber! 


A. Ll don’t recall. It may bave been a couple of months 
before I was arrested. 
Q. Could it possibly be a couple of weeks before you were 
‘ arrested? 
A. 1 don't know, sir. 
Q. Could it possibly be more than a week before you were 
arrested? 
A. I can’t recall. 
Q. What did you talk to her 
4 


about the last time you sa 
LLL ELIOT 
Weil, she is a social worker and my oldest boy has 
been very emotionally disturbed for quite a number of years, 
and she used to work at the Jewish Board of Guardians, 
and I discussed che problem cf my oldest boy wit 
“Which did that discussion take place! 

A. Almost every time I saw her. 

Q. As the result of those discussions, did ycu subject your 
bo; to any treatment? 

A Yea, we id. 

q. Wheret 

A. At the Jewish Board of Guardians. 

Q. What else did you talk to V vian Glassman about? 
cor 1778} A. I had nothing elee to taik to her about but 

at. 

Q. Did you ever give her any money! 

A. No, sir; never did. 
/ Q. Did you ever send ner on a trip to Cleveland! 

A. No, sir; never did. 
{ Q. You are positive of that? 
A. I am positive. 
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Q. Did you ever hear of any Giscussion of that before 
A. No, sir. 
Q. Is this the first time you heard any suggestion that 


\pyou gave her some money! 


A. That is correct. 
Q. Isn't it the fact thet you gave her $2,900. to take out 
to somebody in Cleveland! 
A. That is not the fect, Mr. Saypol. 
{fol.1779] Q. You gre positive of that! 
- A. I am positive. 
When did you first hear any discussion about that? 
. You just mentioned it right now. 
Never heard abort it before? 
. I might have read it in the newspapers, I don’t know. 
Whent oS 
. I don’t know. 
. How lung ago, since your arrest or befure your arrest? 
A. Mr. Saypol, I read the newspapers a few weeks ago in 
reference to a case that you tricd to ask me a question 
ibout. I believe that is the time I read it, a week or two ago. 
Q. And what newspaper, do you remember! 
A. The New York Times. 
Q. And what was the story as you read it? 
A. Iam sorry, sir, I can’t remember. 
Mr. E. H. Bloch: Wait, just a second. I object to this 
entire line of questioning. 
The Court: He says be doesn't remember. No. no, I am 
not going to sustain your objection to the entire line. I do 
not know whether it is relevant or not. 


Opeopore 


Q. You say-— 

Nr. E. H. Bloch: Just pardon me, your Honor. I want 
to meke mr objection specific. I submit that on this line of 
questioning the prosecutor is making this witness his own. 
{fol. 1780] This was not covered by the direct, and I submit 
that the question has been asked and answered at least on 
three or four occasions. 

The Court: Oh, Mr. Bioch, come, come. You know that 
in cross-cxamination a cross-examiner has the right to 
question the witness not only about relevant matters but 
about matterz which en to credibility. 


A-140 


Te 


A-141 
EXHIBIT C 
(Annexed to the foregoing Affidavit of Louis Nizer) 


Excerpt from "The Judgment of Julius 


and Ethel Rosenberg" by John Wexley 
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Certainly it knew the serious economic predicament Ethel was left 
in. From a Ictter she sent Julius shortly after his arrest, we obtain 
a glimpse of the tremendous burden suddenly thrust on her. 

It is written at onc o'clock in the morning, after she has finished 
the laundry and “hanging the clothes.” Her eyes “ache for lack of 
sleep,” but she is overwhelmed by the number of unpaid bills ac- 
cumulating in Julius’ shop. She writes <lesperately, “How long can 
I wait to pay bills?” 

Such indirect pressures were precisely what the prosecution had 
counted on to bring the Rosenbergs to hecl. Not only was Ethel 
faced with her everyday housework — cooking, cleaning, washing, 

- shopping and caring for two small children — but she was sucdenly 
forced to take over the operation of a machine shop. With Julius’ 
arrest, creditors lost no time in demanding immediate payments. 
Hence, in addition to the abrupt cutting off of all income, there was 
the problem of staving off total economic disaster. 

Furthermore there was the mental and emotional strain in a 
woman whose brother and husband were both behind bars, with the 
one accusing the other of a crime punishable by death. And finally, 
there was the traumatic shock upon the children and the tremendous 
problem of how to cope with it. The three-year-old Robby was re- 
living the nightmare of the arrest c.ery night with fits of trembling 
and whimpering. The seven-year-old Michael gave Ethel no rest with 
his insistent demands: Why couldn't he be taken along to visit his 
father, or why couldn't he talk to him by phone? Why had Uncle 
David been arrested . . . ? Why had the detectives torn apart the 
house...? 

Nor was there such aid or sympathy as one might normally expect 
from neighbors, friends and relatives. Following the sensational head- 
lines, Ethel was virtually cut off from all human contact in this respect. 
The very immensity of the’ charge produced a paralyzing fear in 
everyone who had ever known the Rosenbergs. No one dared to risk 
the impulse of even telephoning Ethel. They, too, might be suspected 
of iavolvement in the “spy ring.” And in turn Ev.el, realizing that 
her phone was surely tapped, refrained from calling friends or even 
relatives for fear that such calls might visit upon them an equal fate.* 


*FBI deicctives had by this time visited some of Ethel’s former high-school 
chums. One such friend still had some group snapshots the girls had taken 
together while out hiking. Learning of FBI visits to other friends of the 
Rosenbergs, she had hurriedly burned them. ‘\nother friend had kept 
some autographed programs in her “memory book” of Ethel's singing ap- 
pearances with “Major” Bowes’ amatcur competitions, but in this “time of 
panic,” had thought it best not to have such “dangerous” things arourd. 
(Virginia Gardner, op. cit.) 


A~142 


EXHIBIT D 
(Annexed to the foregoing Affidavit of Louis Nizer) 


Excerpt from "The Judgment of Julius 
and Ethel Rosenberg" by John Wexle 
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*Cammunism are enemies of ficcdom and traitors to-the United 

Nations and the United States. American coldicty are dving... 
-.., 4 every man's house will b2 in a target area.belore this [Korcan war 
Shoe 4 orae ees sae Pe BR ee Re SS ea aene ace te Witte: 


“e 


. And so we come.toe Aug, VW. the day Ethel Rosenberg was again 
summoned before the Grand Jury, but, as we shall see; now for the 
purpose of further questioning. One might say that by this date the 
prosecution had waited patiently for Julius to cry “Enough!” For, 
in the three weeks since his arrest, his hand-ta@-mo.ath business was 
almost ruined. The credit representative had come to the shop to 
warn her. Ethel informed her husband that: 


“Letters already have been sent out to their subscribers cutting 
{us} off from any more credit. The accountant will be in next 
week. I'll be in the shop tomorrow early and will make calls to 
various accounts and try to get them to pay up.” 


The problem of the children, too, was steadily increasing. This 
was an enormous pressure on both parents. For Julius, helpless 
behind bars, it was tormenting to hear from his wife that the shock 
of his arrest might Ieave the boys with permanent psychological 

a scars. He begged her to forget the shop entirely. It was evident that 
mounting expenses would soon wipe out the business, and it was 
better to sell the machinery now at a fraction of its value than to 
be utterly stranded later. Ethel reported that she had already given 
notice to the foreman of the shop, so that he would not “be left job- 
less suddenly.” 

From the prosecution's point of view it must have seemed that it 
required only one more blow to shatter completely the Rosenbergs’ 
morale. In order to make the blow a telling one, it proceeded swiftly. 
On the morning of her second appearance before the Grand Jury 
Ethel was again faced with the task of finding a neighbor to take care 
of the children should the hearing run over into the afternoon when 
the boys would be back from school. Fortunately, there was a woman 
in the same building whose children were nearly the same ages as 
Robby and Michael. She voluntcered to mind them, stating quite 
simply, “I’m not such a hero — but if I have to be afraid of my own 
shadow, then what kind of America will I give my kids?” 

Dressing hurricdly in a trim, white-dotted, powder blue dress, and 
putting on a natural-colored straw bonnet, Ethel kissed the iwo 
small boys and assured them she would not be away so long thi. time. 

The second Grand Jury hearing turned out to be merely a repeti- 
tion of the first. There were virtually the same questions and answers. 
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and Ethel Rosenberg" by John Wexley 
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“afternoon oF Her daiigliter’s arrest. bie that she Was "too oldtéo"aik: * 


ing and too poor to care for them. ‘The littic one was “grinding his 


“Steeth ite his stesp* when die! wasennt watching-all day” for Maminiy«: 


to come home,” whereas the older one was driving her to despzir 
with bis “wild moods.” Morcover, the flat had no toilet and, since 
the kids had to use the ene in the hall shared by the other tenants. 
she was receiving complaints about their “noisiness.”* 

When the elderly counselor attempted to explain the emergency 
and assure her that better arranzements and sufficient money would 
be provided as soon as Julius’ business was liquidated, Tessie Green- 
glass replicd: “Well, I'm just warning you right now -- if you don't 
get those brats out of my house, I'm going to dump them at the 
nearest police station!” 

While the harassed attorneys tried to find a purchaser for the 
shop's remaining assets, Julius and Ethel, informed about the immi- 
nent da:.zer of the children being ousted by ‘Tessie Greenglass, 
sought desperately to find a solution. Since it was impossible to 
arrange a foster heme on such short notice and since Sophie Rosen- 
berg, their paternal grandmother, was ill at the time, the children 
were placed in the Hebrew Children’s Hlome temporarily. And though 
numerous efforts were nade by the Blochs and Julius’ relatives to 
find a proper faster home, they were unsuccessful. The effect of the 
institutional life upon the children was quite scrious. When their 
paternal grandmother, Sophic Rosenberg, and Emanuel Bloch vis- 
ited them, they appeared “nervous, tense . . . and constantly given 
to tears.” Physically, uicre was a considerable loss of weight and a 
“gencral debility.”’t 


*Pilat, op. cit., p. 257. 

tWhen requests were made after the trial to secure the children’s release 
from the Home in order to have them live with Suphie Rosenberg there 
were unexplained delays. Finally the City Commissioner of Welfare — 
satisfied that the houschold set up by the paternal grandmother would 
provide proper conditions of food, clothing, sufficient room and care for the 
children — authorized their discharge in July, 1951. They remained with 
Sophie Rosenberg for one year, until July, 1952. at which time it was 
decided to locate another home for them for the reasons set forth in a 
subsequent petition to the Surrogate’s Court for “Letters of Guardian- 
ship”: 

“In the early part of 1952, the legal proceedings against the parents, 
Julius and Ethel Rosenberg, assumed tremendous prominence and im- 
portance in the public press and on radio and television. ...1t was known 
in the neighborhood in which the grandmother's home was located that 
Michacl and Robert were the sons of Julius and Ethel Rosenberg. The 
antagonisms which this case evoked... were reflected in the attitudes of 
the classmates and playmates of Michacl and Robert. Disturbing incidents, 
such as insults and violence, occurred in school and neighborhood.” 
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EXHIBIT F 
(Annexed to the foregoing Affidavit of Louis Nizer) 


Excerpt from "The Judgment of Julius 
and Ethel Rosenberg" by John Wexley 
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- and family. "Today Mr. Bloch #as-giving up’ their apartment? He. 
_and Ethel had wanted to hold on to it because of the low rent; 1 

i was-onby-$51- a manu: bucidicre was. sinply-piot mapeys.- Fitter i 
Ore of his sisters had already sold their furniture tothe imkman 
and had received less than #100 for the lot. His machine shop had 


louie been liqdidated. Upin the Pres oc xewhere in a sieleer home. 
overcrowded and understaffed, were 28 0 boys reportedly in need 
of psxchological care.* Over in that ot! oo prison was his erieving wife. 


A few days before, on her birthday, he vot tricd to raise hes spirits 
with 2 tclegram. Today, he had received her reply: 


“My dear Sweetheart, 

*).. With all vou have to plague your mind and spirit, vou stil] 
manage the card and telegram! ... It helps me endure the heart- 
break of our separation end that of the children. Each morning 
before rising I fight down a sense of desperation . . . an insane 
impulse to shrick aloud for them and for you.” 


When Julius had first learned about his mother-in-law’s attitude to 
the children, he had been shocked. As he commented at times to his 
attorney, they were indeed a strange lot — those Grcenglasses. The 
only one Ethel seemed to take after was her father, but that poor man 
had never counted for much in the family. It had been dominated 
entirely by the matriarchal Tessie. And although she had alwavs 
been scornful of her daughter in favor of the sons, for some complex 
reason Ethel had always retained an almost » ~urotic allegiance to- 
ward her as well as toward David. She called Uris her “family tics.’ 

Even now, with all that David had done to them, Ethel seemed 
to lack any special bitterness toward her brother. Not cven by 2 
passing reference in her letters was there any trace of it. And if there 
was any bitterness at all, it was because of her mother. In this respect, 
she would continue to torment herse!f with the anguish of rejection. 


‘All her life, even as a little .:rl, Ethel had plagued herself about 
her mother's unrelenting antagonism. In adult years she began to 
understand what was wrong, but still kept striving vainly for her 
mother’s. love. When she had been in high school, her mother had 
resented her interest in the arts. This was unusual, for immigrant 


*When Mr. Bloch explored the possibility of the children visiting them, 
the Rosenbergs were advised by a specialict in child psychology that it 
might be detrimental for the children to sec them in two separate prisons. 
and that it would be much better to wait until after the trial, hopefully, 
following their acquittals. 


EXHIBIT G 
(Annexed to the foregoing Affidavit of Louis Nizer) 


Excerpt from ''The Betrayers" by Jonathan Root 


yg The Betrayers 


resort near ‘Peekskill where} to: the atnusement of friends; they * 
swam and hiked. Ethel would siand by admiringly while Julic, 

‘Sclumsiy chopped wood Witltan-ax oF inconMetudusly: attempted: 
some other outdoor feat. In the evenings, fricnds remembered, 
they would be locked in each other's arms in a hammock, Julius 
dreamily petting his wife while she sang to him. 

Many of the FAECT crowd lived at Knickerbocker Village, 
including Ann and Michacl Sidorovich, another pair of names 
that would haunt Julius and Ethel to their graves. 

Ethel remained a full-time housewife afer Michsel was 
born, ani even sacrificed svme of her ideological chores to giv 
all her attention to the rearing of her son. But the boy was 
sickly and nervous. spent most of cach winter in bed with 
colds, sore throat ad fever. Despairing, Ethel took a course in 
child psychology at the New School for Social Research and, 
as Micl.:l grew older, she studied music for children at the 
Bank Street School in Greenwich Village. She also studied the 
guitar for a year, learned to play an acdlequate accompaniment 
to her own singing. Ethel also worked ior the East Side De- 
fense Council, a Civilian Defense branch, wrapping bundles 
for Britain, typing, and soliciting blood donors. Women who 
worked with her in the Council Office, at 137 Avenue B, recall 
that she did a great deal of subtle proselytizing, presenting the 
Party concept of the war as the great crusade to end Fascism 
on earth, a crusade she believed was iced and sustained by the 
Soviet Union. It was out of place coming from such a frail 
and seemingly gentle woman. 

Once a month Ethel and Julius would write a letter to David 
Greenglass who had been inducted into the Army and, after 
a tour of Army training camps, was working as a machinist at 
an installation known as Los Alamos in New Mexico. Shortly 
before going into the service, he had marricd a neighborhood 
girl and childhood sweetheart named Ruth Prinz. She had gone 
west to be with David and they were living in a tiny apartment 
in Albuquerque. David spent only weckends with his wife since 
he was not permitted to leave Los Alamos, some 60 miles to the 
north, between Mondays and Fridays. Ruth was employed as a 


-_= 1 
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EXHIBIT H 
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“Blood “to the ‘S1d siiah, Who: rematried GH" the critical list’ for* 
wees and then rallied slightly and sent for jalitrs, The son 
came one night, sat on the ede of the hed. shaved bis father’, 
and humored him. Three hours after Julius left the hospital, a 
new truce arranged between them, Harry P.oseaberg suffered 
a massive coronary thrombosis and died, 

A year later, Ethel gave birth to her second son. tle was 
named Robert Harry Rosenberg, “in beloved memory,” and 
Julius and Ethel had two problem children, 

Julins was ill at case with Michzel, troubled by the simmering 
dissatisfaction over his own. upbringing, and now his distress 

was doubled. He was fearful he would repeat the mistakes of 
his own parents and he studied the boys intensely, seeking some 
clue to guide him in his role as a father. Ethel relied on a selec- 
tion of texts on child psychology and frequently acted as though 
she blamed the experts when things went wrong. 

On the days when Julius and Michael were thrust together 
by Ethel’s illness, Julius took the youngster to one of three 
places—Penn Station, the Bronx Zoo, or just riding on the sub- 
way. It was all he couid think of to divert the youngster and 
make his own participation in the relationship a minimum one. 
¥ had his hands full anyway, for Michael was demanding, 

.. and given to tantrums which neither Ethel nor Julius 
could ever control. As passersby stopped to stare at the scream- 
ing, twisting Michael, Julius would smile thinly in a silent plea 
for sympaihy, his arched black pencil-line mustache spreading 
and drooping. 

When Julius saw his employment with Emerson Radio near- 
ing an end, he approached Ethel’s brother Bernard and a Knick- 
erbocker Village neighbor named Isidore Goidstein and to- 
gether they raised $5,000, mostly from their families’ savings, 
and formed a: partnership called United Purchasers and Dis- 
tributors with offices in the elder Barnet Greenglass's shop at 

. 64 Sheriff Street. They bought up war surplus hardware and 
resold it on the wholesale market. It was not profitable and the 
firm was dissolved after five months. 

David Greenglass was out of the Army by this time and they 
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‘ ra eae pak ste ee, oat: Yon se Roe, ‘A. 2. nie ane’ Pd cae & i ge 
'. Blocii's heated protests: ' Ettel’ was taken’ immediately ‘to the 


1g-story, orange brick Women's House ef Detention, the city 
prison for women at Sixth Avcnne and Greenwich avenue, 
and lodged in a cell on the gth-figor. | (eee 

Te “e Greenglass found herself ill-equipped to take care of 
two disturbed boys. They slept with her in a sagging double bed 
and awakened her constantly with nightmares. They had trou- 
ble guing to sleep anyway that summer * cause the older chil- 
dren in the shun neighborhved stayed out playing noisily until 
midnight and even later. 

Arrangements were finally 1.ade for Michael to attend sum- 
mer school during the day, which left Robert aloue to play list- 
lessly on the sidewalk in front of the tenement, while waiting, 
as he told everyone who passed, “for my Mommie to come 
home.” 

Michael was subject to tantrums which Mrs. Greenglass, now 
sixty-cighi, could not control. 

“I can’t take care of you,” she would tell them, “I'm too old 
and I’m not well.” 

Her second son, Bernard, who had gone to work for a silk 
company after leaving the machine shop, phoned one day to 
say that his wife, Gladys, Jong ill with Hodgkin's disease, ap- 
peared to be dying and that someone we d have to take care 
of Sharon, his two-year-old daughter. 

It was too much for Mrs. Greenglass. “I can’t even do what 
I'm trying to do now,” she cried 

“Take it easy,” said Bernie. 

“Take it easy! How can I take it easy? I can’t do nothing. 
I'm killed. Somebody should be taking care of me.” 

At the root of her despair was money trouble. Of all iter. 
children, only Sarnuel, the jewelry salesman, was able to con 
tribute to her st.pport. Her sister, Regina Feit, a veteran gar- 
ment worker who lived on the third floor above her, paid her 
$10 a week to fix supper for her. 

“I get what fails from my ister’s chin,” said Mrs. Greengiass. 
Finally she abandoned her lifetime of resolve and independence 
and applied to the City Welfare Department for aid. 


EXHIBIT J 
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Life in the Death House | 229 


his parents’ situation, repeatedly asking his father why he didn’t 
come home. Michael was painfully shy and reserved, hardly 
looking at Julius who finally coaxed him into conversation with 
candy ‘from the prison canteen and by singing folk songs in 
which they h-ltingly joined. Michael did inquire about the 
death penalty without indicating whether he understood the 
answers, but what appeared to trouble both boys most was that 
Julius ha shaved off his mustache. “The fact is,” Julius re- 
ported, “both children are disturbed.” On the ride back to 
New York, Robert told Bloch that “Mommy seemed smaller” 
and Michael said that “Daddy's voice has changed.” 

The visit must have unnerved Fthel more than she admitted, 
for the next two days she suffered violent migraine headaches 
and an upset stomach. In a letter to Julius immediately after- 
ward, she voiced her anguish: 


I think I had better go to sleep. The tears have begun again. 
Darling, I necd you, love you—ohk, my God, where is there an 
end to this wretched, horrible Torment! 


But in her next letter, she liad put her own torture back 
into its political perspective. 


And tell me, oh my sister Americans, how long shall any of 
your own husbands and children be safe if by your silence you 
permit this deed to go unchallenged? 


This is not to say that Julius or Ethel were insincere in their 
concern over their children, and perhaps there is no parent who 
could adequately y.epare his children to accept his impending 
execution. For ihe next several letters, Julius and Ethel gave 
their attention to the more prosaic problems of arranging 
simply for the day to-day care of the two boys, planning a se- 
lection of toys, reading the lelt-wine Natzonal Guardian in 
search of suitabie chtidren’s books. And soon Ethel writes that 
she cuifidently expects to be released’ a-free woman. In all jus- 
lice, there can be no other end to this horvor. So, say I, let's 

-be gay about ile..* : 


AFFIDAVIT IN SUPPORT OF MOTION OF KENNETH D. McCORMICK 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT MEEROPOL, 
Plaintiffs, 73 CW 2720 (HRT) 
-against- AFFIDAVIT 
LOUIS NIZER and DOUBLEDAY & COMPANY, 


Defendants. 


STATE OF NEW YORK ) 
)} ssc: 
tC OUNTY OF NEW YORK ) 


1. I am Senior Consulting patter of Doubleday & Company 
Inc. ("Dcubleday"), and have personal knowlege of the facts con- 
tained in this affidavit. 

2. For more than thirty years I was Doubleday's Editor 
in Chief with personal responsibility for the publication of more 
than 1,200 trade books, one of which is the subject of this 
action, THE IMPLOSION CONSPIRACY, written by Louis Nizer and pub- 
lished by Doubleday on February 9, 1973. 

3. THE IMPLOSION CONSPIRACY is the story of the trial 
and post-conviction appeals of the atomic spies, Julius and Ethel 
Rosenberg. This book is newsworthyand of overwhelming public 


interest. 


KENNETH D. McCORMICK, being duly sworn, deposes and 
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4. I have been informed by Doubleday's attorneys that 
before the defendants could be held liable for the publication of 
statements which plaintiffs claim are libelous, plaintiffs must 
prove that the publication was made with actual malice, that is 
with knowledge on the part of the defendants that the statements 
were false or that they were made with reckless disregard as to 
whether they were true or not. 

5. This Court should know that prior to publication of 
THE IMPLOSION CONSPIRACY, Doubleday had published three other 
books written by Mr. Nizer (MY LIFE IN COURT, THE JURY RETURNS 
and THE ANALYSIS AND COMMENTARY OF THE OFFICIAL WARREN REPORT) and 
all have proved to be accurate and have received high literary, 
as well as professional, praise. Because of this and the fact 
that I was personally familiar with Mr. Nizer, having served as 
his editor on the prior books, I formed a high opinion of his 
reliability to report facts accurately and to present them fairly. 
Furthermore, I was aware of the preparation and research that went 
into writing his book. : 

6. In view of my publishing experience, I can unequi- 

vocally affirm that Doubleday conducted itself in the publication 
of THE IMFLOSION CONSPIRACY according to the usual practices then 
and now obtaining in the business of publishing trade books. Not 
now or at the time after publication, or prior thereto. did I have 
knowledge or did I believe or to my knowledge did sopace at 


- 


Doubleday know or believe that any statements contained in this 


“book, and specifically those relating to the plaintiffs, were 
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false or untrue. The sources related by Mr. Nizer in his affi- 


davit on this motion, which I have read, cause me to remain con- 


vinced that the statements relating to the plaintiffs are true and 


accurate. At any rate, it could never be said that Doubleday 


a 


published these statements with actual malice. 


Ve * . %, 
| | ve} UT) ~D fy Oe 


SE 
Kenneth D. McCormick 


Sworn to before me this 


7 day of January, 1974. 
Be es 
oe, Spl : ee 1 


Notary Public. eae re 


/ MEAN M. CHAP.WIAN 
Notary Public, State of New York 
No. pone 
Ovelilied in New York County 
Comsission Expires March 33, 1975 
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AFFIDAVIT OF MARSHALL PERLIN SWORN TC MARCH 1, 1974 
IN SUPPORT OF APPLICATION TO ADJOURN PENDING MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL_and ROBERT MEEROPOL, 


Plaintiffs, AFFIDAVIT 
~against- 73 Civ. 2720 
: (HRT) 
LOUIS NIZER and DOUBLEDAY & COMPANY, 
nc. i : 
Defendauats. 
—_— = _ = —=-_— -— ow irre x 


State of New York ) 
| 88. 
County of New York ) 


MARSHALL PERLIN, being duly sworn, deposes and says: 


1. I am the attorney for the plaintiffs herein and 
submit this affidavit in support of an application to adjourn 
the pending motion for summary judgment directed toward the 
second count of the complaint until the completion of the dis- 
covery by the plaintiffs with respect thereto, including the 
production of documents and the depositions of the defendants 
and certain witnesses whose tent bones may be necessary in that 
ioiiaieik: 


2s I have heretofore requested adjournment of the 


present motion by letters dated February 19, 1974 and February 25, 
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1974, and I incorporated said letters in this affidavit. After 
my letter of February 19th, I was advised that I would be afforded 
an opportunity to present the areas with which we seek to address 
ourselves in the discovery relating to the second count of the 


complaint. As an aside, I noted that there was a slight possi- 


bility that Mr. Millman, of counsel in the matter, would be 


unavailable this week with a slight chance of his being present 
upon the return of the motion on March lst. It is impossible for 
him to attend. 

3. Before directing this affidavit to some of the 
fact issues on which of necessity discovery should be had, certain 
facts, identifying the plaintiffs and the thrust and essence of 


the second count should be set forth. 


The Plaintiffs 
4. In 1950 when Michael was seven and Robert was three, 

their parents were arrested, Julius on July 16th and Ethel on 
August llth. Prior thereto on June 15, 1950, their uncle, David 
Greengiass had been arrested. From that time on the plaintiffs 
never saw their parents again except in the Death House at Sing 
Sing, New York. 

i 5. ‘From that period, the summer of 1950, to the time 
of the execution of their parents, they and the entire country 


were advised by every form of media that their parents were 


atomic bomb spies who stole and gave to the Russians the most 
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important secret this country ever had and that as a result 


thereof this country's existence was imperiled; and that their 
parents' conduct led to the Korean War and the fatalities con- 
nected therewith. At the same time, living in a period of 
political hysteria, they as children were pariahs. They were 
tainted by the blooc of their parents. Left homeless, rejected 
by their maternal grandparents and uncles, and left with a 
paternal grandparent who because of illness and the circum- 


stances of her family, was unable to attend to her grandchildren. 


6. This necessiteted their transfer to a foster 
home, a later stay with the paternal grandparent, Sophie 
Rosenberg, and later being sent to New Jersey to stay with 
some acquaintances of their parents. 

7. Wher their identity was known to the parents of 
some of their friends, they, too, were placed under a cloud. 
The net result of all of this was that they were with rare 
exception kept in protective isolation to the extent possible 
anc feasible up to the time cf the execution of their parents. 

8. Plaintiffs were not able to visit with their 
parents until the summer of 1951. tharastter,’ visits were held 
at substantial intervals with their parents at the Death House 
under all the strain, stress and difficulty inherent in such a 
situation. 

9. They were deserted by a substantial portion of 


their mother's family. One of their aunts became severely 


emotionally disabled as a result thereof. 


10. In addition to their paternal grandmother and 
one other relative, the person to whom the children most looked 
toward for some security during the absence of their parents was 
Emanuel Bloch, who, in turn, died on January 30, 1954, shortly 
after the execution of plaintiffs' parents. 

bis In the fall of 1953 while attending school ina 
small community in New Jersey, the school authorities found 
them persona non grata and they were compelled to leave. Around 
the turn of the year 1953/54, with the aid of Mr. Bloch, they 
went to live with Abel and Ann Meeropol, their prospective 

~sadoptive parents. 


12. prior to the execution of their parents, New York 


City agencies and "child care” agencies also addressed themselves 


to the question of where the plaintiffs should stay and hence 
there was at least quasi-governmental intervention. 

13. In February, 1954 local governmental and non- 
governmental agencies came to the residence of the plaintiffs 
to seize them and place them in an institution or elsewhere, 
since the prospective adoptive parents and certain persons asso- 
ciated with a committee to aid their natural parents were claimed 
to have been manipulating the children for nefarious purposes and 
a substantial period passed before they could feel secure in a 
home with their adoptive parents. 


14. The plaintiffs assumed the name of their adoptive 
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parents and remained incognito throughout the years; they hid 
their identity and they were compelled to expose themselves in 
May and June of 1973 by reason of the assaults upon them by the 
defendants herein. Essentially, the limited number of people 
who knew them of their rarents' generation were those actively 
engaged in seeking to save their parents before the execution 
' 


and were associated with the committee organi: :d in their parents 


behalf. 


The Second Count 


15. Defendant Nizer represented in his %-ok that he 
was going to know as much about the Rosenbergs and the trial 
as was humanly possible to know ... and that he was not going 
to write a word "until research had put me [him] under their 
skins, the prosecutors, the defense counsel, the judges, the 


appellate judges, the witnesses." (Pp. 2) He represented in 


the book that in addition to an intimate knowledge of the legal 
- \ 9 


proceedings he read “every book I could find for or against the 


verdict" and sought “every person [he] could find who touched 
their lives or deaths." (P. 4) This is what was represented 
to the world as the basis of the contents of the book - a claim 
which itself is an issue plaintiffs factually dispute. Upon 
this representation defendants write and publish a book pur- 
porting to be an accurate narration of events and conversations 


personally involving the plaintiffs independently and in rela- 


tionship with their parents and others. 

16. The statements, conversations and events involv- 
ing the plaintiffs independently and in relationship with their 
parents and others were false, fictitious and distorted writ- 
ings, out of context in content and time, and studded with 
falsely attributed attitudes and feelings of the plaintiffs 
and their parents. The defendants knew the writings to be 
false, fictitious and distorted; they recklessly disregarded 
the truth or falsity of what they wrote; and did not make 
reasonable efforts to investigate the facts and seek knowledge 
about the very events they sought to portray - although much 
information was aavilable to them. The false and fictitious 


writings of the defendants sought thereby to portray the 


interrelationship of the plaintiffs and their parents as one 


wherein the parents manipulated the plaintiffs, resulting 
in the ultimate rejection of and dissociation with their 


parents by plaintiffs. 


17. Since this affidavit is submitted for the limited 
purpose of indicating areas of inquiry where discovery must be 
had in order for plaintiffs to be in a position to respond to 
the motion for summary judgment, I do not here g. into false and 
inaccurate statements relating to the judicial proceedings nor 
do I go into areas of the sources of information easily available 


to the defendants had they sought to write an accurate book and 
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not falsely portray the plaintiffs and the events to which they 
were party. It should nevertheless be noted that the moving papers 
on their face raise substantial issues of fact which require the 


deposition of both the defendants herein. 


18. As acknowledged by the defendants, their motion 


for summary judgment has been in the process of preparation since 


August of 1973, substantially completed by mid-early Fall. The 


timing of the motion demonstrates its prime purpose is to avoid 


discovery and exposure regarding the Second Count. This was 


anticipated, and indeed in my affidavit of December 28, 


1973,... I stated, referring to the dispute regarding the inter- 


rogatories: 


"The defendant Nizer is dissatisfied with 
the answers because they do not serve as a basis 
for his preframed motion for summary judgment. 
When and if defendant Nizer does move for summary 
judgment, he will also move for a stay of deposi- 
tion until that motion is disposed of. Regardless 
of the nature of the answers to the interrogatories 
one can well assume that additional motions will be 
made and used however unjustified as grounds for 
deferring discovery by the plaintiffs." 


19. Prior to the production of documents and prior 
to the commencement of the deposition of defendant Nizer, both 
of the defendants immediately sought to foreclose discovery 


directed toward the second count. They have been persistent 


in doing so since that time. On January 30th their motion for 


summary judgment was served; the affidavits were sworn to on the 
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29tn of January, 1974, the day the deposition of defendant Nizer 


commenced. 


20. The defendants sought to frame their interroga- 
tories by the use of labels as a simplistic device to obscure 


the facts and issues underlying the controversy. This Court 


directed that they reframe their inquiries to elicit the relevant 


objective facts to the extent they sought to inquire. It is 
these operative fact issues which require that plaintiffs be 
permitted to engage in discoveries to prepare a response to 


defendants' motion. 


Some of the areas requiring discovery 

21. Plaintiffs wish discovery to establish the de- 
fendants' cecntedes that the writings were false, fictitious, 
contrived and distorted, and published in reckless disregard 
of the truth; and that defendants retroactively falsely 
contrived conversations, events, attitudes and interpersonal 
relationships and motives intimately involving the plaintiffs 
and portraying a false picture of them and their personal and 
intimate lives, and thus intruded on their privacy and right 
to be left alone. The very answers to the interrogatories 


were qualified by the need for discovery for additional rele- 


vant data -- now most necessary in light of defendants' motion. 


22, Keaneth D. McCormick in his affidavit seeks to 
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refute the plaintiffs’ claim that the publication was made 
with actual malice, i.e., knowledge of the defendants of the 
falsity of the writings. and that they were made with reckless 
disregard as to truth. (Paragraph 4 of McCormick Affidavit) 
In support of this contention Mr. McCormick states that he 
comes to this conclusion because he believes defendant Nizer, 
and that Doubleday “conducted itself in the publication of 
THE IMPLOSION CONSPIRACY according to the usual practices then 
and now obtaining in the business of publishing trade books." 
We have commenced discovery of Mr. McCormick in this area. 
In the main, we have been precluded by directions not to answer, 
failure to produce relevant documents at the deposition, 
and delays, from approaching this area with the completeness 
the facts of the case require. 

23. In’ further substantiation, ee. deteunden 
states that he remains convinced that defendant Nizer's 


statements are true because he has read the “sources related 


by Mr. Nizer in his affidavit on this motion." To the extent 
that he has been deposed with reference thereto, Mr. McCormick 
has been compelled to acknowledge that the only source he 

read was the Nizer affidavit itself and alone, save for the 
exhibits attached thereto. There obviously is a basic ques- 


tion cf fact, assuming the standards of Sullivan, Time v. 


Hill, and Rosenbloom v. Metromedia, of whether there was malice 


as constitutionally defined in the present case. That issue 


of fact, whether determined by motion or trial, cannot be re- 
solved absent discovery regarding those facts. 

24. Iwill refer below to some of the pages of 
the book directly relating to the plaintiffs which are false 
and fictitious, grossly inaccurate and distorted both by wrong- 
ful attributions cf statements, attitudes and feelings and by 
excisions of portions of the copyrighted letters to give a 


false impression to the reader regarding the plaintiffs and 
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their dealings with their parents. In making reference to these 


pages, it is noted that they do not represent all of the state- 


ments complained of which support plaintiffs' standing to sue 
and recover from the defendants, but they do represent some 
of the examples which, read in the context of the book, make 
them actionable under the law. 

(a) Defendants state that plaintiffs were extr=mely 
difficult children whose difficulty was caused by their par- 


a 


ents who were mystified by the children and chose to ignore 


them, giving prime and overriding-interest to the parents’ 


political objectives. Thus, the plaintiffs were sacrificed 
by their parents to the cause of communism and the parents’ 
primary concern and regard for each other as two "per- 
sistent lovers." (P. 23) | 

(b) The plaintiffs were neurotic at a very early 


age as a result of an unwholesome life inferior to that af- 
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forded underprivileged families and children. (Pp. 242) 

(c) A fictitious conversation is set forth between 
plaintiffs' parents and their attorney during which the par- 
ents' reluctance to see the children is referred to.and 
the parents’ acknowledgment that they had denied their chil- 
dren a decent home and had no compunctions therefor because 
of their first priority as active communists. The parents’ 
attitude is said to be cenfirmed by their most intimate 
friend, their attorney. (PP. 365-367) 

(d) In the course of a fictitious conversation be- 
tween plaintiffs' mother and attorney, the mother indicates 
a reluctance to van the children and her primary concern 
as being attractive to her husband, Julius, when he is per- 
mitted to visit her. (PP. 369-370) 

(e) On pages 393-394 an alleged conversation be- 
tween plaintiffs' father and his lawyer is set forth, followed 
by excerpts of two letters of the parents. Excised from both 
letters are all portions relating to the plaintiffs and 
their parents' feelings about them. 

(£) On page 395 there are excerpts from two let- 
ters out of context chronologically and ovt of the context 
in which they are placed. The letter of June 29, 1951, in 
which the mother refers to the children, is excised ina 


form so as to give the impression that the parents‘ concern 


was focused upon their sexual deprivation and lack of physi- 
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@l contact. The remainder of the page, as well as page 396, 
purports to describe a scene when the parents first met 
in Sing Sing which almost led to their having intercourse on 
the prison floor until interrupted by the guards, followed 
with the comment that they submerged all their difficulties, 
including the children's visits, by giving vent to their de- 
sire for sexual consummation. 

(g) The defendants claim that the plaintiffs" 
parents fight collapse with “love letters." Excised from the 
three letters on page 398 are the references to the children 
wherein the parents discuss in some detail their concern 
and plans to meet the children's needs during their incar- 
ceration. 

(h) After importing that the plaintiffs' parents 
were more fearful of facing the children than concerned 


with seeing them, three letters, portions of which are set 


forth onpage 399 and page 400, also delete both mother's and 


father's writings regarding the children. 

(i) On page 400 the defendants purport to describe 
in intimate detail the plaintiffs' first visit with their 
parents, including alleged accurate and knowledgeable des- 
criptions of the children, their personal preoccupations 
and conversations. A high degree of imagination is manifested 


on these pages by the defendant author. 


(3) A conversation between the plaintiffs and 
their father is cucu on page 401. A letter written by 
plaintiffs' mother is 2xcised to remove those portions 
wherein she reflects positively about her feeling and regard 
for the children. 

(k) The defendant author describes plaintiff 
Michael singing a Yiddish folk song with his father in jail 
(page 402). (Preliminary examination of some of the docu- 


ments would indicate that the defendant knew prior to the 


publication of the book that this was false.) 


(1) On pages 403-404 two letters are referred to, 
one of which makes reference to the parents' feeling and 
thinking of the children. This portion is excised. 

(m) On pages 411 and 412 portions of two letters 
are printed. Removed from both of them are writings regarding 
the children. The letter of September 16, 1951 deals with the 


children at length and refers to "the great hurt to our children 


is the thing that plagues me most." Naturally this portion of 


the letter is not included. 


(n) On page 413 there are two of the copyrighted 
letters printed on that page, one of which dealt primarily 
with the mother's writing about the children, all of which 
is excised. 

' (0) On page 414, portions of three letters are 


printed, two of which have portions relating to the children, 


all of which portions are deleted. 


(p) On page 415, the events of a visit between the 


children and their father is purportedly described. The 


tension that the children must have felt and the plaintiffs' 
parents physical complaints were all shunted aside since 
plaintiffs' parents were said to be suffering "the elation 
of martyrdom". 

(q) On pages 422-423, three letters are guoted in 
part. The portions quoted are to establish the triumphant 
note of plaintiffs' parents in that they allegedly were 
triumphant, heading toward victory in their approach to 
martyrdom. Omitted from the letters are extensive reference 
to portions which would not only contradict the distorted 
picture given by the defendants but also refer to the children 
who are discussed at length at the very moment the Rosenbergs 
were facing scheduled execution - these portions are excised. 

(xr) The defendants purport to relate that the 
committee to help the parents have concluded that they must 


"muster the children into the ranks". In spite of the attorney's 


opposition the parents are carried away and they “assign them" 
the children to committee activities putting the children in 
the limelight; making them exhibits; caused them to hear grue- 
some references to death in the electric chair; the children 


were to carry picket signs. As a result the crowds hovered 
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around the Supreme Court Building aided and abated by the 
“rabid committee members." 

(s) On pages 433-436, the author de.endant purports 
to describe the last visit of the children with their parents 
at the death house. While the mother was said to be reluctant 
to see the children;jher demeanor was said to be defiant. Thoughts 
and statements are attributed to the children by the defendant 
author. 

(t) The defendants placed out of context the plaintiffs’ 
mother's letter of February 9, 1953 again omitting portions rela- 
ting to the children. The parents are said to be so preoccupied 
with ir love for each other and their loyalty to the .communist 
cause and the world revolutionary movement that they are prepared 
to sacrifice their life, refused to confess their guilt. (Page 437) 

(u) On pages 438 and 439, with the date of execution 
less than seven days, defendants import that the plaintiffs’ 
parents were ready for death to aid the international movement, 
preoccupied with propoganda by letter and poems and were prepared 


to leave their surviving children as victims. Ethel was more 
invoived in polemic contests with the Judge than the well being 
of her children. 

cul On page 483, the author purports to describe 


Michael's reaction in learning about the execution of his 


parents, that he fell into a fetal position and lie whimpering. 


(w) On pages 491-492, the plaintiffs are alleged to 
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leave the courthouse after their grandmother was awarded 
custody along with instructions that they (unlike their 
parents) love their country and become religious. The 
defendant,Nizer, who never spoke to the children or attempted 
to do so states that they are college graduates, married and 
have children and are “normal, decent citizens living a happy 
life with affectionate relationships with their new parents 
and friends" - importing they rejected their parents' evil 
path. 

25. The above itemization of some ' the areas of 
inguiry do not discuss the majority of the page references set 
forth in the answers to the interrogatories which in turn the 
plaintiffs claim are not merely false, but were known to be 
false by the defendants and written in reckless disregard of the 
truth. These other portions of the book in turn have impact and 
affect the meaning of those I have mentioned herein and them- 
selves give cause for relief, all read in the context of the 
entire book. These include completely contrived conversations 
and fantasies which are held out by the defendants to be true. 

26. Ten and a half of the thirteen pages of the Nizer 
affidavit are quotations from other sources which defendants 


maintain establish that the plaintiffs were adversely emotionally 


affected by the events around them from the time of their . 


parents' arrest to a period shortly after their execution. 


The one reference to pre-arrest authority for the children 


ae 
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having emotional problems is an answer from the trial trans- 


cript given by the plaintiffs‘ father explaining the circum- 
stances in which he spoke to a woman who was an alleged courier 
Or suspect, who also happened to be a social worker. 

27. There have been several replies by the defendants 
to my letters of February 19 and February 25, 1974, portions of 
which suggest that all of the documents requested have been pro- 
duced. This is untrue. The defendants have objected to the 


notice to produce; they have not complied with that request any 


more than they have replied to requests subsequently made by 


letter and in the course of the deposition. It is respectfully 
sannnstad ek the crucial issues of fact which the plaintiffs 
wish to present to this court on the motion for summary judgment 
can only be presented if they are permitted to proceed, without 
delay from the defendants, with the necessary discovery. It is 
only upon the completion of that discovery that the plaintiffs 
can respond to the motion and be afforded the due process that 


they are entitled to in the consideration of the motion and the 


UV 


Marshall Perlin 


complex issues posed therein. 


Sworn to before me this 


eo 


ay of March 74. 


LAWRENCE I. AUT 
2JCLIC, S*st9 ati: 
Rar 21-75 #3955 . 
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PLAINTIFF'S RESPONSE TO REQUEST FOR A 
STATEMENT UNDER RULE 9(g) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT MEEROPOL, 


Plaintiffs, 
~against- 73 Giv. 2720 


LOUIS NIZER and DOUBLEDAY & COMPANY, (HRT) 


Defendants. 


The plaintiffs submit the following statement in 
the nature of a General Rule 9(g) statement at the request 
of the Court. A full statement of all of the genuine 
issues of fact pursuant to Rule 9(g) cannot be presented 
at this time in that it requires discovery by the plaintiffs 
cf the defendants and other essential witnesses. Plaintiffs 
have been precluded from engaging in this discovery 
relating to the second count of the complaint. Depositions 
in progress have been limited for all pretrial purposes to 
the first count of the Complaint and that it is far from 
completed. In the course of the production of some of the 
documents requested, some, in part, could be said to relate 


to the second count but plaintiffs have been prevented by 


A-170 


reason of the defendants’ refusal’ to respond to questions 


thereon and defendants contention that plaintiffs are 
barred from such inquiry by this Court's directions. All 
of the documents heretofore submitted by plaintiffs in the 


form of affidavit, memorandum and letter since the service 


of the motion and at the return thereof have been in 
support cf plaintiffs application to defer the disposition 
of the motion for “summary judgment until the requested 
discovery has been made so that plaintiffs may submit 
affidavits and exhibits in opposition thereto. Hence 
the piaintiffs have not yet submitted any affidavits in 
opposition to the motion and any such papers, if submitted 
now, would be partial if not fragmentary in light of the 
restrictions imposed in plaintiffs discovery. 
Each and every material allegation of the 
second count, Paragraphs 21 through 28, are denied by the 
Gefendants. A summary of the second count is set forth 
in Paragraphs 15 and 16 of the attidavit of Marshall Perlin 
dated March 1, 1974. The said writings teeceee pertainésgg- 
to the most personal and intimate matters relating to the 
plaintifgs independently and in relation to their parents. 
In response to interrogatories, the plaintiffs 
specified certain pages of the book, The Implosion 


Conspiracy, including marked portions of certain pages 


noting further that these statements were inaccurate, 


| 
| 
| 


‘dntimate part of the immediate Rosenberg family. 


faise, fictitious and malicious, contained intentional 
inaccuracies and misrepresentations and invaded the privacy 


of the plaintiffs. The statements referred to and each 


of the pages :are to be read independently and in 


conjunction with each other and in the context of the 


entire book and the clear import and implications therein. 
(See answers to 10, 11, 12 and 13 and the subdivisions 
thereof in the answers and further answers to the interrog- 
atories). 

With reference to certain of the responses to 
the interrogatories, plaintiffs stated that additional 
answers would be given after discovery and deposition 
(Pages 2, 4, 9, 22, 23, 24, 94, 196, 198, 199, 365-367, 
369-371, 393-394, 395-396, 400-402, 413-414, 415,118, 419, 
434-436, 437). 

Since the writings about the plaintiffs in the 
defendants book is inextricably interwoven with and part 
and parcel of the writings about plaintiffs parents and 
their relationship inter se, the false, fictitious and 
distorted writings of one in the context of the instant 
book necessarily resulted in a false tortrayal of the 
other, in addition to writing of matters of a personal 
and intimate nature of the most private kind and relating 


to the feelings and attitudes of the plaintiffs as an 
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As to writings on the various pages as referred 
to hereinabove, there are the following issues: (1) were 


the writings false, inaccurate, distorted or fictitious; 


(2) aid the defendants know them to be false, inaccurate, 


distorted or fictitious; (3) did the defendants cause them 


to be written in reckless disregard of truth or falsity and 
(4) were the writings an invasion of the plaintiffs privacy. 

Since defendant Nizer holds himself out as an 
eminent legal scholar and investigator of the facts, 


legally and personally, and represents in the book that a 


its contents are the fruit of his personal investigation 


of all of tho facts and written under standards applicable 


to a law review writer and Pulitzer Price journalist and, 


further, represents and vouches for the truthfulness and 


accuracy of the contents of the entire book, the writings 


complained of and specified below, by reason of their 
false, fictitious and distorted nature alone, are actionable. 
The meaning and import of the false writings and 
what they import to a reader in the context of the entire 
book are issues of fact as well as mixed questions of 
fact and law. 
All of the above genuine issues of fact pertain 
to the following writings in the book: 


1. The representations as to the investigation 


and research done and information acquired and standards 


and criteria claimed to have been used in writing the book 

were as set forth oa pages 2, 4, 5, 6 and 9 of the book. 
2. The claimed origins of support and sources 

of money and the motives of the supporters as set forth 


- 


on pages 5 and 6 of the book. 


3. Were the statements made regarding the 
applications to the court and the number of judges who 
considered the matter as set forth on page 9 of the 


book and was the representation of the author of the 


guidelines used by him on page 9 of the book true or 


false. 

4. The truth or falsity of the writings on 
pages 22 and 23 of the book as they relate to the 
plaintiffs and their parents; and the portrayal of the 
rearing of the plaintiffs by their parents and the 
characterization of the plaintiffs and the reasons 
attributed therefor. 

5. The truth or falsity of the statements 
of the relationship of plaintiffs father with his 
father on pages 23 and 24. 

6. The inaccurate paraphrasing of the trial 
transcript on pages 79, 80 and 81 importing that they 
pee actual verbatim excerpts from the transcript. 

7. The statement to the effect that the 


supporters of plaintiffs parents disseminated the great 
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secret of the atomic bomb and that no testimony was 
offered contrary to that of Professor Koski.(pz.* 86). 


8. The claimed manner of detection of Klaus 


Fuchs and its claimed relationship to detecting and 


leading to the arrest of plaintiffs parents (page 94). 


9. In various portions of the book purported 
excerpts of the transcript are given, either in quoted 
conversational fashion or by purported reproduction 
thereof when, in fact, they were neither verbatim nor 
accurate reproductions. See pages 98, 99, 104, 105, 
106, 107, 126, 127, 157, 158, 159, 161,-165, 280 and 
281. The statement that Yakovlov fled the country after 
plaintiffs parents were arrested (page 150). 

10. The attribution of activities to plain- 
tiffs parents prior to their arrest and their attitudes 
thereto and its relationship to the motives of plain- 
tiffs parents for asserting their Fifth Amendment 
privilege on the witness stand (page 196). 

11. The purported conflict between plaintiffs 


parents and their attorneys relative to the assertion 


of the Fifth Amendment and the alleged fanatic attitude 
of plaintiffs father and the result thereof as 
Gescribed on pages 198 and 199. 

12. The alleged sequestration of the jury 


during the trial and the statement that it was plaintiffs 


father who brought the matter of the Pearl indictment 
to the actention of the jury (page 222). 

13. That even prior to plaintiffs parents 
difficulties, plaintiff Michael was demonstrating 


neurotic tendencies arising out of the deprivation of 


a wholesome life caused by plaintiffs parents rearing 


of their children (page 242). 

14. The purported description of David Green- 
glass in the courtroom during the summation to the jury 
of the plaintiffs perents attor.©,4 (page 297). 

15. The purported behavior and conversation 
of plaintiffs parents with themselves, their co-defendants, 
Sobell and their attorneys, their feelings, their 
comments about plaintiffs and seeing the plaintiffs; 
the plaintiffs parents acknowledgement that in their 
communist activity that they had deprived the plaintiffs 
of a decent home and that they were aware that it was 
their activities which led to their trial and conviction 
which resulted in further suffering imposed upon their 
children, and for which they were at fault, and that 
their attorney was aware of plaintiffs parents 
deficiencies in rearing the children (pages 365-367). 

15. An alleged meeting had between the plain- 


tiffs mother and her attorney and the contents of their 


conversation which included references tc the plaintiffs 


and aenticipatecé visitation of plaintiffs with their 
parents. The conversations purported to be verbatim 
and are set forth in quotes (pages 369-371). 
362 An mrheged sonversetion between the 

| plaintiffs father anu his lawyer in the context cf 

quoting excerpts from two letters, excising those 
vortions relating to the plaintiffs and their parents 
feelings about them (pages 393-394). 

‘ae Bettina forth excerpts from two letters 
out of context chronologically, excising references to 
the plaintiffs and going on bs describe the plaintiffs 
first purported encouncer in the dekiay ease at Sing 
Sing and the purported behavior of the plaintiffs 
parents at that time and the alleged consequences 


thereof, including intervention of prigon authorities 


ages 395-396). 


16. The description of plaintiffs parents 


behavior upon learning of an adverse judicial decision 


and their exchange of “love letters" deleting all 


t 


references to the plaintiffs. (page 398). 


19. 


Attributing reluctance and fear of 


piaintiffs parents to have their children visit them 


and then setting forth excerpts of letters, omitting 


“4 portions of the same relating to the children (pages 


~~ 399-400) . 


Jj a6. A purported description of the plaintiffs 
first visit with their parents in the death house with 
purported description of conversation and behavior on 
the part of the eo) conversations allegedly 
held and a song purportedly sung (pages 400-402) . 

21. Purported description of actions of the. 
Supreme Court and members thereof and excerpts of letter, * 
omitting portion wherein the ibbnitehe pbencie discuss Mal 
and express feelings regarding the plaintiffs (pages 


403-404). | Ea a \ ~ 


22. Printing excerpts of wiiinebite Caegees 
letters, excising lengthy portions relating to the 
parents discussions and feelings regarding their 
children (pages 411-413). 

23. Portions of letters to plaintiffs 
parents once again excising portions relating to 
plaintiffs (page 414). 

24. The purported description of a visit 
between plaintiffs and their father at the death house 
attributing statements to plaintiffs, describing their 
intimate and detailed behavior (pages 414-415) and 
stating in this context that the feelings of plaintiffs 
parents regarding their children were all sublimated 


by their “elation of martyrdom" (page 415). 


A-178 


25. After quoting three letters of plaintiffs 
and excising portions relating to the plaintiffs, 
plaintiffs parents are said to be triumphant and 
florid with their feelings of martyrdom and purportedly 
direct their supporters to "muster the children into 
the ranks" and “assigning them" even over their 
attorneys opposition to such activities and exposing 
them to limelight, public display and morbid discussions 


to death in the electric chair (pages 422-423). 
26. On pages 433-436, it is said that plaintiffs 


parents visited them while in handcuffs; then there is a 
purported description of the last visit of the plaintiffs 
with their parents wherein the plaintiffs behavior, atti- 
tude and statements are set forth down to an alleged 
description of the plaintiffs conduct at the moment of 
departure (pages 433-436). 

27. The writings regarding plaintiffs mother 
letter of February 9th, excising portions relating to the 
plaintiffs and plaintiffs parents willingness to die 
rather than acknowledging their guilt (page 437). 

28. Feelings,  .' itudez and motivations attri- 
buted to plaintiffs parents at the time they were waiting 
death and their willingness to further the international 
communist movement even if plaintiffs became victims 


(pages 438-439). 


29. The purported description of plaintiffs 
father behavior in meeting with his mother at the death 


house (page 440). 


30. The purported description of plaintiff 


Michael's behavior upon learning of his parents death 


(page 483). 

31. A description is given of plaintiffs 
behavior after the execution of their parents and after 
they were placed in custody of their grandmother, after 


which they are placed in care of adoptive parents, and 


imports that their adoptive parents gave them what their 
natural parents deprived them of, thus importing plain- 
tiffs rejected their natural parents standards and way 
of life (page 492). 

In response to the defendants statement 
pursuant to General Rule 9(g), the plaintiffs state: 
The specifications are not as set forth in paragraphs l, 
2 and 3 thereof but, rather, as set forth in plaintiffs 
statement hereinabove. Plaintiffs are identified by 
their names and pictures in the book. The plaintiffs 
are Michael Meeropol and Robert Meeropol, who are also 
named and identified as Michael Rosenberg and Robert 
Rosenberg. The adoption and custody proceedings after 


their parents execution were reported in the press and 


their adoptive parents names were then made known to 


the public. 


ae 


Dated: New York Marshall Perlin, ~ 
April 10, 1974 Attorney for Plaintiffs 


TO: 36 West 44th Street 
New York, N. Y. 10036 


Phillips Nizer Benjamin 
Krim & Ballon 
Attorneys for Defendant 
Louis Nizer 

477 Madison Avenue 

New York, N. Y. 10022 


Satterlee & Stephens 
Attorneys for Defendant 
Doubleday & Company, Inc. 
277 Park avenue 
New York, N. Y. 10017 


OPINION OF H.R. TYLER, JR., U.S.D.J. DATED JULY 31, 1974 
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73 Civ. 2720 HRT 
-against- 


LOUIS NIZER, DOUBLEDAY & COMPANY, : <f- CA/O8 oti 
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FRIEDMAN & PERLIN, ESQS., New York City, 
by Marshall Perlin, Esq., Attorneys for 
Plaintiffs. : 
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Defendants Louis Nizer ("'Nizer'') and Doubleday & Company, - 


Inc. (''Doubleday'') have moved for summary judgment pursuant to . 


Rule 56, ‘7. KR, Civik., dismissing the second count of the complaiat in 


= 


4 
£ 


which plaintiffs Michael Meeropol and Robert Meeropol (''the- Meeropols") a 
seek $1,000,000 in damages for alleged defamation and invasion of 
plaintiffs' privacy by reason of statements appearing in the book entitled 


The Implosion Consviracy, written by the defendant Nizer and published 


by the defendant Doubleday. For the reasons stated below, the motion 
is granted. 4 


Plaintiffs are the natural children of Julius and Ethel Rosenberg 


who were executed in June, 1953, following a trial for treason in this 
court. The present action arises from the publication of an account of 
the Rosenberg-Sobell trial ("Rosenberg trial'') and subsequent events i 
culminating in the execution of the Rosenbergs. In their complaint, 
plaintiffs allege that Nicer utilized substantial portions of copyrighted 
letters wees by Ethel and Julius Rosenberg to each other juxtaposed to 


" false, fictitious, and distorted statements’ to "deceive the reader and 
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to impress the public with the authenticity and credibility" of the writings 


in order to embarrass, humiliate and ridicule both plaintiffs and their 


parents. Plaintiffs further allege that the defendants have sought to 


pass off the book as an accurate rendition of the trial and other legal 


pes eas « + ee ee 


proceedings solely for promotional purposes. a : eT ee 
Apart from the aforementioned allegations that the book fails to 


depict the legal proceedings of the trial in an accurate and detached manner, 


the complaint alleges that the defendants ‘cigs to portray the interrelation- 
ship of the plaintiffs and their parents as "one jimi the parents oi 
. Manipulated the plaintiffs, resulting in the ultimate rejection of and 
dissociation with their pavente by plaintiffs." In this regard, plaintiffs 


assert that the defendants |:new the writings to be false, fictitious and. 


‘distorted; failed to properly investigate the facts concerning the events 
1 


they sought to portray; and published the false and fictitious statements 
in reckless disregard of the truth or falsity of the statements. 

In response to defendants' interrogatories, as revised in this 
court's order dated January 14, 1974, the plaintiffs have ninciived 77 pages 


or passages of the book upon which they have based their claims of libel 


' and invasion of privacy. 
alletersc gh ge | sauce ag eT Mf - 


I. DEFAMATION 


This motion, of ores requires application of the principles 


~ r 


enunciated in New York Times Co. v. Sullivan, 375 U.S. 254 (1964), 


extended in Rosenbloom v. Liatwsinedia, 403 U.S. 29 (971) and, most 
recently, constricted in Gertz v. Welch, U.S, 5) ee el ite kaw 4 
5123 (June 25, 1974). Defendants have moved for summary judgment ia 
the grounds that no genuine issues of material fact exist and they are 
entitled to judgment as a matter of law. 

Plaintiffs predictably contend that this motion is not presently 
ripe for decision because there are issues of fact as to the truth or falsity 
of specific passages in the book and as to defendants’ malicious intent to 
‘injure plaintiffs by the falsity of the passages. But, plaintifis cannot 
defeat the motion for summary judgment by asserting that there is an issue 


for the jury as to malice unless they make some showing,.of the kind 


contemplated by the Rules, of facts from which malice may be inferred. 


Thompson v. Evening Star Newspaner Co., 394 F.2d 774 (D.C. Cir. 1963S). 


As I view the record, plaintiffs have failed to produce any evidence 


a - Mia ni ae eae te. a- 


beyond the mere allegations that defendants published the book with 


reckless disregard of the falsity of its contents. 
Summary judgment is particularly appropriate at an early stage 


q : : oe . 


in case§ where claims Gf libel or invasion of privacy are made against 
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publications dealing with matters of public interest and concern. In 
recognition of the constitutional privilege of free expression secured by 
the First and Fourteenth Amendments, the courts in libel actions have 
recognized the need for affording summary relief to defendants in order 

to avoid the ''chilling effect'' on freedom of sebien and press. Dombrowski 


v: Pfister, 380 U.S. 479, 487 (1965); Kenigsberc v. Time. Inc., 312 F. Susp. 


848 (S.D.N. Y. 1970); Cerrito v. Time, Inc., 302 F. Supp. 1071 (N. D. Cal. 


1969), aff'd, , 449 F.2d 306 (9th Cir. 1970). Accordingly, the constitutional 
privilege mandates the granting of a motion for summary judgment as soon 
as it becomes clear that a plaintiff cannot establish the ''actual malice" 
cy, 
required for recovery in defamation actions of this nature. 
An analysis of a libel claim must commence with the seminal case 


of New York Times v. Sullivan, 376 U.S. 254 (1964). In New York Times, 


the Supreme Court superimposed constitutional limitations on state libel 


laws and held that the-freecoms_of- speech aad of the press guaranteed 
by the First and Fourteenth Amendments prohibit a public official from 
recovering damages for a defamatory falsehood relating to his official 
conduct, unless he proves that the statement was made with "actual | 
malice", which the court defined as the publication of false statements 


with actual knowledge of their falsity or with reckless disregard for their 


truth or falsity. 376 U.S. at 279-80. See, also Garrison v. Louisian:2, 


379 U.S. 64, 75 (1964); Miller v. News Svndicate Co., 445 F.2d 356 


(2d Cir. 1971). 

A logical extension of the New York ‘ound wits followed three 
years later in Curtis Publishing Co. v. Butts, and its companion, Associntod 
‘Pies v. Walker, 388 U.S. 130, 162 (1967). The Court therein conclud:2d 
that the New York Times test should apply to eisentace of "public figures" 
“as well as "public officials". In Curtis and Walker, the Court extended 
the constitutional privilege to protect defamatory criticism of non-public 
officials who "are nevertheless intimately involved in the resolution of 


important public questions, or, by reason of their fame, shape events in 


areas of concern to society at large."' Id., at 164, 


In 197i, a plucality of the court extended the constitutional pri 


- ‘ pe - . oe ee ae ee -. - ar _ ee ae 6 
once again‘Yo protect “eramatory eriticism against private individuals.~— 
Rosenbloom v. Metremedia, 403 U.S. 291 (1971). Although_no more 
than three Justices joined in any single opinion in Rosenbloom, Mr. 


POR, % * * p— * “Se : - 
Justice White, in a cofjurring opinion, summarized the concensus of the 
~~ 
; s 
. . . 4 * = 
opinions this way: . a i 


"(I]t would seem that at least five members of the Court 
would support each of the following rules: 


For public officers and public figures to recover 
fe» damage to their reputations for libelous falsehoods, 
y must prove either knowing or reckless disregard of 
: truth. All other plaintiffs must prove at least negligent 
alsechood, but if the publication about them was in an area 
of legitimate public interest, then they too must prove 
deliberate or reckless error." 


Thus, a plurality of the Court agreed that to sustain an action for defamation 
when the public or general interest privilege applies, the complainant 


must offer ''clear and convincing proof that the defamatory falsehood 
SP 


was published with knowledge that it was false or with reckless disregard 


of whether it was false or not."' 403 U.S. at 52. According to Rosenbloom, 
one who published a communication concerning another on a matter of 
public or general interest was not subject to liability, even though the 


communication was false and defamatory, unless he published it with 
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knowledge of its falsity, or in reckless disreyard of its truth or falsity. 


- . of ie yee gs Hm Te ” Be eae - . - 


Rosenbloom, suora; Restitement Second on Torts, § S31A (Tentative 


Draft April 25, 1974). The focus in Rosenbloom was directed to che 


newsworthy event; the event or issue was the significant aspect, rather 
= 
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than thé individual involved. 
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On the eve of this memorandum, the Supreme Court decided 


Gertz v. Welch, supra, which has the effect of circumscribing the 


Rosenbloom decision. The issue in Gertz was whether a newspaper or 


broadcaster, having published defamatory falsehoods about an individual 
who was neither a public official nor a public Sense; could claim a 
constitutional privilege against liability for the injury inflicted by those 
statements. The Court concluded that the New York Times standard 
requiring actual malice was inapplicable in a case involving a private 
individual. In effect, the Court adopted the dissenting opinion of Justice 
Harlan in Rosenbloom. In his dissent in Rosenbloom, Justice Harlan 
concluded that the constitutional privilege should not obtain where 
defamatory falsehood harmed a private individual. He concluded that tha 


states could constitutionally allow private individuals to recover damages 


for defamation on the basis of any standard except liability without fault. 


A-188 


a a ee 


. /. oe. 


In Gertz, Ute Court realtitmied Ui otamiards (liel enaeiated in 7 
“Now York-Times and Gurt+s; immuytcisry frdin dobility publishers of 


defamatory falsehoods concerning public officials and public fizures 


ened ot kt 


unless the plaintiff can show that the publisher knew the statement was 
false of in reckless di 'scard of the truth. The Court deemed the 
Rosenbloom extension . private individuals "unacceptable" and held that 
the states can permit recovery for libel by a priva.2 individual without 
proof of the publisher's knowledge of talsity or reckless disregard of 


the truth, even though the defamation might concern a matter of public 


interest. 


The teaching of Gertz, nonetheless, avails plaintiffs little; its 


applicability to the present case is severely limited. Under the tests 


Se ee ae ty 


enunciated in Curtis and Gertz, intiffs surely must be classed as 


. 
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- public figures. Beyond any doubt, they have ''assumed roles of especicl 
P g ¥ y y P 
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prorrinence in the affairs of socicty'’ and "they invite attention and 


comment.'' Gertz, supra at 5130. 


As children of the Rosenbergs, the plaintiffs spent much of their 


ee. Se 


early years in the public spotlight. The activities of their parents were 


monitored by book, magazine and newspaper throughout the world, As 
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children of famous parenss, the 
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y achieved 'weneral fuime or notoriety 
in the community.'' Cert z, supra at 5132. Notwithstanding the fact that 


1 a 


plaintiffs later may have renounced the public spotlight by cMaaging theic = 


name to Meeropol, as caiidren they were the subjects of considerable 
< = Whe : , 
public attention. Signifitantly but not surprisingly in this respect, the 
- 


. only reference to plaintiffs as adults is on the last page of The Implosion 


C-...piracy, and plaintifis do not claim that this reference is defamatory. 


Thr Court in Gertz _ distinguished among defamation plaintiffs 
ae by the remedy available to the injured party: 


"The first remedy of any victim of defamation is self-_ 

help -- using available opportunities to contradict the lie 

or correct the error and thereby to minimize its adverse 

- ue impact on reputation. Public officials and public figures 

ah usually enjoy significantiy greater access to the channels 

. of effective communication and hence have a more realistic 
opportunity to counteract false statements than private 
individuals normally enjoy. Private individuals are 
therefore more wulnerable to injury, and the state interest 
in protecting them is correspondingly greater." 


Plaintiffs have not, and, indeed, cannot argue that they do not have access 
_2/ 
. to the channels of effective communication. 


Accordingly, I conclude that the test to be applied in the present 


seis case.is the New York Times standard as extended to public figures in 


Curtis. In order to be held liable, defendants must have acted witha 


Ue, 


"high degree of awareness...of probable falsity." St. Amant vy. Thocias3, 


Py 
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390 U.S. 727, 731 (1998). “The evidence in this case reveals that defead 
nad no such awareness. 


Of the 77 passages complained of, 48 do not mention or refer to 


plaintiffs but refer only to plaintiffs' parents or others. Plaintiffs do 


not contend that they have an actionable claim because their parents have 
a ro el : 
been libeled; rather, they assert that the defamatory passages concerninz 


their parents cast a direct reflection upon themselves and are thus 


actionable. Typical of these passages is the following: 


"When Ethel and Julius learned of the new setback, 
were not surprised but their svirits dropped even lower. 
They fought collapse by writing love letters to each other. 


Ww 
The fost da extracts a couple of sentences from ietkoee written by Ethel 
and Julius to each other sncticieae their passio :ate desire to be together. 

In this sesh plaintiffs assert that they have been libeled by the mere 
onsieaios of portions of the letter referring to their parents' feeling for 

the children, Plaintiffs argue that because references to the childrea have 
been seein from the letters, the book presents a jaundtiead and inaccurats 
portrayal of the parents' filial love and concern. Thy claim that éc¢fendan: 


seek to impart to readers that plaintiffs "have rejected aad dissociated 


themselves from their parenta’-uod from what they represented. Finally,-_ 


they urge that defendants have bowdlerized portions of the letters in orde: 


to insinuate parental rejection of plaintiffs by Ethel and Julius through 


their passive acceptance of their execution and martyrdom, 


In this court's view, 'such arguments are tortured, contrived and 


meritless. Upon construing the passages that contain letters with references 


to plaintiffs excised in light of the entire text, one can only conclude that 


defendants have fairly and accurately portrayed the family struggles 
throughout the trying events following the trial, Assuming arguendo that 


/ 
defendants did excise portions of the letters that revealed the parents’ love 
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and concern for the children, this does little or nothing to satisfy paiatifis’ 


burden of showing malice on the part of defendants. 


The Implosion Conspiracy, as indicated by its contents and the 


0 tts cnet eo 


affidavits of the author and the publisher, was the product of considerable 
research and care. Defendant Nizer, in Aedoatinn. has described the 
axensivs note-taking of the official records of the case. In his affidavit, 
the senior consulting editor of Doubleday, Kenneth D. Metuemick, has 
stated that he was aware of the preparation and research that ame into 


‘the writing of the book. McCormick attested to the practices followed in 


“the publication of the Svok-andenied. having ksowhedge or belicf that 
any of the statements contained in the book were false or were published 
with malice. 


iffs' sole opposing affidavit is that of their chiei 


he allegations of the complaint. The ; 


record as a whole, thus, establishes that there was no knowledge of — 


falsity (if indeed, there is a falsity), no serious doubt concerning the 
truth of any statement in the article and certainly no recKess disregard 
of whether statements in the book were false. - seine 
To the extent that The Implosion Conspiracy contains minor 
fictionalization or approxir .tions of conversations that may ee taken 
place between plaintiffs and their parents, these cannot be considered 
_defamatory. Such techniques do not rise to the constitutional level ofa 
clear and convincing showing of reckless disregard. As in Miller v. Naws 
Syndicate, supra, any ''deviations from or embellishments upon’! the 
information obtained from the primary sources relied upon were minuscule 


and can be attributed to the leeway afforded an author who attempts to. 


recount and popularize 


jo: 
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the book with actual malice, pluintiffs continue to assert that they ar: 
<P ee aw ee et eae ee a 


entitled to further discovery into the truth or falsity of the statements. 


5/ 
I disagree. The statements were neither false nor defamatory. 


Assuming the contrary, it is clear from the record, consisting of extensive 


interrogatories, depositions, and affidavits, that plaintiffs cannot show 
that the book was published with actual malice. In the absence of any 


presentation of facts in opposition, summary judgment must lie. 
Il, INVASION OF PRIVACY 


In their complaint, plaintiffs also allege that defendants intruded 


upon their privacy and right to be left alone by falsely portraying a picture 


of the most personal and intimaxe aspects of plaintiffs' lives. Defendants 


respond with a dual contention that the second count must be dismissed - 
because: (1) the statements concern matters of legitimate public interest 


and are therefore consiitutionally protected; and (2) none of the passages 


complained of legally sustain a claim for invasion of privacy. 


An analysis of the plaintiffs' right of privacy must properly and 


necessarily begin with the incipience of the legal recognition of the right 


7 6 


of privacy. Galibke libel, the right of privacy is a relative newcomer 
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to the field of torts. Legal recognition of an tadividiat's “right to be 
left alone" occurred in 1890 with the publication of an essay on the subject 
of the right of privacy., Warren and Brandeis, The Richt of Privacy, 

a a : ie 
4 Harv. L. Rev. 193 (18¢0). In response, the New York legislature enacted . 
sections 50 and 51 of the Civil Rights Law. ne aati 

In their oft-quoted article, Warren and Brandeis recognized that 

- certain clearly defined limitations to the right existed. They acknowledged 
the competing interests of the desire to protect "the inviolate personality" 
on the one hand, and the necessity of keeping the avenues of news and of 
the dissemination of information free and unimpeded on the other hand.. 
Most important for the purposes of this case, they recognized that the 
right of privacy ''does not prohibit any publication of matter which is of 
‘public or general interest.'' 4 Harv. L. Rev. 193, 214. They drew a 


distinction between those persons in whose private affairs the community 


has no legitimate concern and those who have eschewed their right to live 


their lives screened from public observation and thus are the subject of 


legitimate interest of their fellow citizens. With striking similitude, 
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courts, in interpreting the ilew Yor’ statutes, have luzld that those statutes do 
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not apply to items of current and newsworthy interest. ‘Aceuiiadh the 
wacker and Brandeis article distinguished between a 'private"’ indivicual ‘i 
and a public figure, the courts have construed the latter term broadly 
so as to diminish the significance of ehe distinction. enchenwiecicn v. 
Allen, Towne & Heath, Inc., 188 Misc. 479, 68 N. ¥.S.2d 779, aff'd., 
69 N. Y.S.2d 432 (1947). 

The activities of the Rosenberg children during the trial and their 
interrelationship with their parents carried on in the setting of a deat 
row prison were necessary, albeit arguably peripheral, ingredients in 
the author's attempt to present a complete biaup ed the Rosenberg 
trial and its aftermath. Assuming any statements in the book ne actionable 
because dhiey invade plaintifis' right of ne) they concern matters 
properly within the "orbit of public interest and scrutiny", Koussevitzky. 
supra at 783, and thus are constitutionally protected. 

Even putting aside the inescapable conclusion that the statements 


are constitutionally protected, I find that, for other reasons, those statements 


do not sustain a claim for invasion of privacy. First, 48 of the 77 passages 


specified by plaintiffs do not refer to them at all. The parties are in 


a 
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auine Seatinel Co, vv. Boustscdt, 43 Mise. 2 598, 252 NM. Y.S. 2d 10 (i904). e 


dicinbers of the family of a deceased person cannot sue for invasion of 


fe Z a, 1e. : . 
the right of privacy where the statement is made coacerning the deceased 
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relative. Schumacn v. Le-w's Incornorated, 144 N. ¥Y.S.2d 27 (1953). 


Moreover, since they are not named in the book, plaintiffs cannot 
recover for the remaining 29 passages thereof said to be actionable. 
Plaintiffs are identified in the book solely as Robert and Michael Resadtiece. 
Nowhere in the book are they identified or referred to as Meeropol, the name 
they have used for the last twenty years. This missing element renders the 
claim for ‘erie Sian of privacy defective. Toscani v. Hersey, 271 App. Div. 
445, 65 N. Y.S.2d 814 (1946); University of Notre Dame v. 20th Centurv Fos 
Film Corp., 22 App. Div.2d 452, 256 N. Y.S.2d 301, aff'd., 15 N.Y. 2d 940 (1965). 
Plaintiffs lamely contend that they were identifiable, named Rosenberg 
as they were, because of the existence of a trust fund for their benefit 
and the fact that the ‘name Rosenberg, as well as‘their adopted name, has 
appeared on certain school records. Similarly, in Waters v. Moore, 70 Misc. ° 
2d 372, 334 N. Y.S, 2d 428 (1972), the plaintiff alleged that his right of privacy 


had been infringed by a fictionalized account of an event in which he participated 


- - “« - . 
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appearing in the motion picture, 'The Frénch Connection."' The identification 
£/ , 

was claimed to be based upon the use of his name in the book and by the - 

performance of an actor whose appearance resembled plaintifi. Relying 


upon University of Notre Dame v. 20th Centurv Fox, supra, the court 


dismissed the complaint sating: 
"Neither is the test whether an individual's identity can 
be ascertained from his involvement with the actual event 


or by reference to external sources.'"' 70 Misc. 2d at 375, 
334 N. Y.S.¢d at 433. . i. 


Ironically, plaintiffs' counsel states in his affidavit that pleintizis 
"assumed the name of their adoptive parents and remained iacognito through 
the years", hiding their identity epee to a limited number of p2rsons who | 
had been involved in the parents' struggle. In sum, plaintiffs attempt to 
carry water on both shoulders by saying that The Implosion Consniracy 

‘pe their privacy by causing them to come into public scrutiny, ‘vat 
at the same time claiming they were identifiable as Michael and Robert 


“Rosenberg ail along. This they cannot do. The fact remains that their 


present legal name, which they have been using for twenty years and continue 


ta use, does not appear in the book. This fact renders any possible claim 


for invasion of privacy under § 51 fatally defective. It is the plaintiffs who 


~ have identified themselves to tira psblic, not the defeadanis. — - 


Inan attempt to circumvent the limitations of § 51, plaintiffs 


- claim that a new common law right to privacy has been established in 


— 
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New York. See, Galelft v. Onassis, 353 F. Supp. 196 (S.D. N.Y. 1972), 


nd 


aff'd. and moc. on othe  zrounds, 487 F.2d 986 (2d Cir. 1973). The 


courts in New York have consistently held that an action for invasion of 
privacy is exclusively siatutory. Roberson v. Rochester Folding Box Co., 
171 N.Y. 538, 64 N.E. 442 (1902); Hill v. Haves, 18 App. Div. 2d 485, 

240 N. Y.S. 2d 286 (ist Dept. 1963). Assuming the Gallela_ case recognized 
a right of privacy beyond the statutory grant, the court limited its decision 
to an extre¢me situation involving abusive, physical intrusion, whichis not 
presented here. 

Plaintiffs are not entitled to recover for an invasion of privacy 
because references to them as the Rosenberg children are highly incidental 
to the main purpose and subject of the book. Twenty-nine isolated references 
of a fleeting and peripheral nature are insuffitient to support a claim 

9/ 
under § 51. University of Notre Dame, supra. 
SY 

Furthermore, the right of privacy statute does not apply to an 
historical account of a newsworthy event or individual unless the account 

ees | 


is fictional in charactor. Koussevitzky, suora: D'Altomont2 v. New York 


Herald Co., 208 N.Y. 596, 102 NE. U0l, modifying 154 App. Div. 453, 


199 N. Y¥.S. 200; Sidis v. i - iublishia: Coes. , UW3is. 24 804, 6OT 2% 2 
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(2d Cir.), cert. denies’, 311 ULS. 71 (1840). The Imntosion Consoniracyv ‘ 
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cal and factual account of the Rosenberg trial, 


in the main is an histori 


relying extensively on trial transcripts and primary sources. Although ‘ 


portions of the book can be read to suggest that Ethel and Julius Rosenberg 


were obsessed with each other and their political objectives to the exclusion 


+ 


of the children, the author has taken pains to present a balanced picture 
10/ 


"of the family relationships. 


Unlike the publication at issue in Goldwater v. Ginsb2ra, see, 
414 F.2d 324 (2d Cir. 1967), The Implosion Consoiracy isa scholarly ‘ 


study built upon exhaustive research and considerable concern for the 


subjects of the study. There are statements in the book which plaintiffs 


might find offensive and, perhaps, to an extent, untrue. There are, 


‘however, no revelations of any intimate details which would tend to ovtrage2 


public tolerance. ''There is nothing repugnant to one's sense of Gecency 
or any statement that takes the book out of the realm of the legitimate 
dissemination of information on a subject of public interest.'' Koussevitzkyr, 


supra. Finally, any reference in the book to the plaintiffs concerns their - 


childhood, and it is flatly acknowledged in the last paragraph of the book 


that plaintiffs are normal and-cxemplary youay men today. 


As a matter of law, therefore, the second count of plaintifis' 


complaint must fail, whether understood as a claim for libel or one for 


invasion of privacy. Summary judgment must be and is grant 
this count of the complaint on the merits. 


It is so ordered. 


Dated: July 31, 19 


——— 
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ey E,g., Miller v. News Svndéi 
Washington Post Co. v. 2022 F 
denied, 335 U.S. 1011 (19-7); Bon Air Hotel, 
858 (Sth Cir. 1970); Treu 'er v. Meredi : 5 F.2¢ 255 (&th Cir, 
1972); Time, Inc. v. Johnston, 448 F.2d 378 (4th Cir. 1971); Dacv v. Florida 
Bar, Inc., 427 F.2d 1292 (5th Cir. 1970); ime. Inc. v. MeLanev. «U6 F.2 
565 (5th Cir. 1969); Twenty-five East 40th Street Restaurant Coro. v. Forbes, 
SO N, ¥.2d 595, 331 N. Y.S.2d 29 (1972). 


d 356 (2d Cir. 1971); 
8 (D.C. Cir. 1966), cers. 
v Time. Inc., 426 F.2d 


2/ 3 pie 
ra Twenty years following the events contained within the book, we currently 
find the drama of the trial portrayed on special television documentaries and 
discussed with some regularity in newspaper accounts. See, e.g., New York 
Times atl, Marchl0, 1974. ‘ eT ia 


‘ 


3/ 
In New York, no person, not even a close relative or descendant, can 
bring an action for de aneorenere of a deceased person, Rose v. Daily Misror. 
28 N.Y. 335, 31 N. E.2d 152 (1940), except, possibly, in those cormiparaii-vriy 
rare instances where a living relative is able to show that his revutation is 
damaged by the defamation of the deceased. Eagles v. Liberty Weekly. 

137 Misc. 575, 244 N. ¥.S. 430 (1930). (Sup.Ct. N. ¥.Co. 1930 (Valence, J.) 3 


4/ 
~~ Defendants' motion for summarv judgment on count II of the complaint 
was originally scheduled for F bruary 15, 1974.° Plaintiffs were served 
with the motion on January 6, 1974 and with defendants' memorandum of law 
in support of their motion for summary judgment on January 31. After aa 
adjournment was granted pursuant to the reauest of plaintifis, aa addiiional 
request by plaintifis for an adjournment of the motion to April 5 was dznied 
and oral argument was held on Marchl. The court directed the parties io 
submit briefs, affidavits and statements pursuant to General Rule (2) of 
this court. Plaintiffs' brief in opposition to the motion was filed on March iS, 


02 


f~ tm 
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1974 and the 912) aiatemcaAt was filed ov Apsil MW, 1974.7 ‘Lhe affidavit 
' brief in oppovition was submitted by the plainsiffs' 


accompanyiny plaintiffs 
attorney. Indeed, the procedural history of this case is-repleta with 
attemmots by plaintifis' counsei obfuscate the issues and to delay the 


progress of the case. ; : 


_3/ = " 


is not whether the statements are true or false. 
Koussevitzkv v. Allen, Towne & Health, Inc., 188 Mise. 
pA A SA ALA TSO Re hE 

779, 783 (1947). In an oit-quoted passaze from Abroras v. 


250 U.S. 616, 630 (1919), Justice IJolmes stated that "the ultix 


_ desired is better reached by free trade in ideas -- that the bes 
truth is the power of the thought to get itself accepted in the competiti 
of the market." 


_6/ 

The laws of defamation and privacy have tended to merge, and tho 
distinction between these two branches of law has been obfuscated by courts 
and commentators. That an action for invasion of privacy may come to 
supplant an action for defamation is not without considexable support. 
Nonetheless, in the State of New York, both the laws of defarnantion and 
privacy remain viable grounds upon which a claim for recovery can be 
based. Différent interests, of course, are safeguarded by the two theories. 
Generally, the law of defamation protects an individual from harra to 
relational interests, while the right of privacy h2s developed to comncasate 
an individual for the injury to his feelings, to prevent inaccurcto port7 <a) 
of private life, and, in some instances, to prevent onc's private life f 
being depicted at all. Shiles v. News Svndiecte Co., 313 N. Y.S.2d 104, 
27N. Y.2d 9, 261 N.E.2d 251 (1970); Warren and Brandeis, 4 Harv. L. Rev. 
193, 197 (1890). 


/ 


The pertinent parts of the statute are as follows: 


7 


“Article 5. Right of Privacy 


§ 50. Right of privacy - A person, firm or corporation that 
uses for advertising purposes, or for the purposes of trade, 


thie sVaneen : ee PUL TS tam ts; ¢ US fe) at Craw Basan. SIG PDN cree ORS ts 


havias ¢ Tobtaiaeu the wertttan caunsent of Such poesen, 
ov ifa minor of his or her parent or guardian, iy yuilty 
ofa misdemeanor. S 


§ 51. Action for injunction and for damages. - Any 

person whose name, portrait or picture is used witnin 

this stafy for advertising purposes or for the purposes 

of trade “vithout the written consent first obtained as above 
provided may maintain a equitable action in the supreme 
court of this state against the person, firm or corporation 
so using his name, portrait or picture, to prevent and 
restrain the use thereof; and may also sue and recover 
damages for any injuries » ‘stained by reason of such use 
and if the defendant shall huve knowingly used such person's 
name, portrait or picture in such manner as is forbidden or 
declared to be unlawftul by the last section, the jury, in its 


discretion, may award exemplary damages....'' 


_8/ 


Credits for tne motion picture stated it was based on the book. 


_9/ 
By way of a further ironical inconsistency in plaintiffs' claims, it 

may be recalled that in their defamation claim, plaintiffs assert that 

many of the sections ti. . utilize quotations from the Rosenberg letters 

delete references to the children and thus portray an inaccurate view of 

the childrens' rclation:..ip to their parents. Aside from the inconsistency, 

this argument tends to accentuate the incidental nature of references to 

plaintiffs in the hook. 


10/ 


See, e.g., The Implosion Conspiracy, suora, at 412-413, 473-474, 


| 
| 
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DEFENDANT'S NOTICE OF MOTION DATED JANUARY 31, 1975 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SS AP OS SD ON OP OS ES OS OD OF OO ON LO OS OD OD OD OD ED ED aD CD an GS ew Gs ae eS om ae aw ae OS ab x 
MICHAEL MEEROPOL and ROBERT MEERO?POL, 
13) Civ 27020 
Plaintiffs, : 
(HRT) 
_ -against- : 
NOTICE OF MOTION 

LOUIS NIZER, DOUBLEDAY & COMPANY, : 
INC. and FAWCETT PUBLICATIONS, 
INC. , : 

Defendants. : 
ST OS OP OT ES OD OS Oe SP OE EE OO OE OS Om a Oe a OR em SD aw OF ED ow aw an we ow os oe OD OP oe x 
S I R: 


PLEASE TAKE NOTICE that upon the annexed affidavits 


of Louis Nizer and Robert M. Callagy sworn to January 29, 1975 and 


the exhibits annexed thereto, the complaint and the answers of 
Louis Nizer and Doubleday & Company, Inc., the supplemental 
complaint and the answer of Fawcett Publications, Inc. the 
Interrogatories to plaintiffs and Answers and Further Answers | 
thereto and the prior proceedings had herein, the undersigned wil)! 
move this Court on February 14, 1975 in Room 1506 at the Unitea 
States Courthouse, at Foley Square, at 2:15 P.M., or as soon 

the ceafter as coui'sel can be heard, for summarwv judgment pursuant 


to Rule 56 FRCP dismissing counts I and II of the complaint and 


the entire supplemental complaint upon the grounds set forth in 


— 


the annexed affidavit of Louis Nizer, and providing in said 
judgment for a permanent injunction restraining plaintiffs from 
instituting any future action in the United States against any 


licensee for the reprint rights to The Implosion Conspiracv on the 
s enineneennemntemnmntimeemnenttennn meee sana ae 


& 
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grounds set forth in the annexed affidavit of Robert M. Callagy 
and for such other and further relief which as to this Court may 
seem just and proper. 


Dated: New York, New York 
January 31, 1975 


PHILLIPS, NIZER, BENJAMIN, KRIM 
& BALLON 


y 
Attorneys dee ee | Louis Nizer 
40 West 57th Street 
New York, New York 10019 
(212) 977-9700 


SATTERLEE & STEPHENS 


j Vs : 
RL #t 7 (iff, 7 Awe 


Attorneys for Defendants Doubleday 
& Company, Inc. and Fawcett 
Publications, Inc. 
277 Park Avenue 
: New York, New York 10017 
i (212) 826-6200 


4 TO: MARSHALL PERLIN, Esq. 
Attorney for Plaintiffs 
36 West 44th Street 
New York, New York 10036 
(212) 661-1886 


STATEMENT PURSUANT TO GENERAL RULE 9(¢) 


UNITED STATES DISTRICT COURT , ‘ 
SOUTHERN DISTRICT OF NEW YORK ; 


MICHAEL MEEROPOL and ROBERT MEEROPOL, 

STATEMENT PURSUANT TO 
Plaintiffs, GENERAL RULE 9(qa) 

73 Civ. 2720 CHRT) 


- against - 


LOUIS NIZER, DOUBLEDAY & COMPANY, 
aNC., and FAWCETT PUBLICATIONS, INC., 


Defendants. 


Defendants, for their statement pursuant to General 

Rule 9(g) of this Court and in support of their motion for 
summary judgment dismissing Counts I and III of tne complaint 
and Counts I, II and III of the supplemental complaint, state 
that the following material facts are those as to which 
defendants contend there exists no genuine issue to be tried: 
1. The Death House Letters was first published in 

June, 1953 by Jero Publishing Company, Inc. and is no longer 
being published. It contains approximately 81,000 words 

and consists principally of letters. 

2. The letters dated June lo, 1953 from Ethel Rosenberg 
to President Eisenhower and June 19, 1953 from Julius and 


Ethel Rosenberg to Emanuel Bloch do not appear in Death House 


Letters. These letters do appear in The Testament of Ethel and 


Julius Rosenberg, a book published in 1954 by Cameron & Kahn. 
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3. No copyright application was ever filed in the United 


States Copyright Office for The Testament of Ethel and Julius 


Rosenber 


4. The said letters of June 16, 1953 and June 19, 1953 were 
published by Dennis Dobson Ltd. in England in 1953 in a book 


entitled, The Rosenberg Letters. No request for ad interim | 


protection of this publication pursuant to 17 U.S.C. §22 was 
ever filed with the United States Copyright Office. 


5. Jero Publishing Company was liquidated on August 31, 


‘Lc a Sansa 


1956 and formally dissolved in January, 1957. 

6. Exhibits 1 through 4 annexed to the moving affidavit 
are the true copies of financial statements of Jero Publishing 
Co., Inc. and The Rosenberg Children's Trust Fund for the 
years indicated thereon. 

7. Since June 30, 1956 neither Jero Publishing Company, 
Inc. nor The Rosenberg Children's Trust Fund have received 
any income from the sale of Death House Letters. 

8. Defendants' book, The Implosion Conspiracy, was first! 
published in February, 1973, by Doubleday and Company, Inc., in 
a hard cover edition. It was later published by Fawcett 


Publications, Inc. in a soft-cover edition. The Implosion 


9. The Implosion Conspiracy contains excerpts from no 


{ 
Conspiracy contains approximately 228,900 words. 
more than 28 of the letters contained in Death House Letters. 


Those 28 letters are all identified in paragraph 1 of the 


Answers to Interrogatories. 


10. The first quoted excerpt appearing in The Implosion 
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Conspiracy, which plaintiffs claim infringes on their copyright 
in Death House Letters, is found on page 393 thereof and the 
remaining 27 excerpts appear on pages 394-95, 398-401, 403-404, 
411-14, 422, 437-39. 

ll. The total number of words from Death House Letters 
which plaintiffs claim were used in The Implosion Conspiracv 
is 1,957. 

12. Exhibits 5 through 31 annexed to the moving 
affidavit are true copies of the pages of the books from which 
the moving affidavit states they are taken. 

13. Plaintiffs do not allege that jefendants in The 
Implosion Conspiracy have copied anything from any of the 
unpublished writings which are the subject of Count III of the 
complaint and Count III of the supplemental complaint. 

14. Plaintiffs have recently signed an agreement with the 
Houghton-Miflin Company for the publication of a book entitled 
"We are your Children". This book will contain some or all 
of the writings which are the subject of Count III. The 


publication of said book is scheduled for April, 1975. 


Dated: New York, N.Y. PHILLIPS, NIZER, BENJAMIN, KRIM & 
January 31, 1975. BALLON 


Attorneys 18 nak Louis Nizer 
40 West 57th Street 

New York, New York 10019 

977-9700 
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SATTERLEE & STEPHENS 


v/ 


Attorneys for Defendants Doubleday & 
Company, Inc. and Fawcett Publications, 
inc. 

277 Park Avenue 

New York, New York 10017 

826-6200 


MARSHALL PERLIN, ESQ. 
Attorney for Plaint 
36 West 44th Street 
New York, New York 
661-1886 


iffs 
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